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180 Dundas Street 
Toronto, Ontario 
Tuesday, 

July 13, 1982 


VOLUME 48 


THE FURTHER PROCEEDINGS OF THIS INQUIRY 
RESUMED PURSUANT TO ADJOURNMENT 


APPEARANCES AS HERETOFORE NOTED 


DR. DUPRE: Good morning, ladies and gentlemen. 
This morning the Commission warmly welcomes Mr. John McDonald, 
the first of a group of witnesses from the Workmen's Compensation 
Board. 

Before I ask that the witness be sworn in, I 
gather, Mr. Edwards, you are sitting in today for Mr. Lederer? 

MR. EDWARDS: That is correct, Mr. Chairman. 

DR. DUPRE: And I also understand that, given some 
unavoidable engagements that you have, that you would like us, if 
this is agreeable, to sit until noon and resume at two? 

MR. EDWARDS: If that is at all convenient, i 
would be most helpful to me and to the other members of my f 

DR. DUPRE: Fine. May I take it that there are 
no great objections to proceeding this way? 

MR. LASKIN: That's fine, Mr. Chairman. 
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DR. DUPRE: Any other matters to raise, counsel? 

MR. LASKIN: We should welcome one other person to 
the counsel table, Mr. Chairman. Mr. Wadell. 

DR. DUPRE: Mr. Wadell, you are very welcome here 
indeed, sir. 

MR. WADELL: Thank you. 

DR. DUPRE: Miss Kahn, would you swear in the 
witness, please? 


JOHN McDONALD, SWORN 
EXAMINATION-IN-CHIEF BY MR. LASKIN 


Q. Mr. McDonald, you are employed by the Workmen's 
Compensation Board? 

Anweeriacus -cOrrece sisir. 

Q. How long have you been so employed? 

A. I am in my twenty-eighth year. 

Q. What is your present position with the WCB? 

A. I am executive director of the claims services 
division. I have held that position since September of 1981. 

Ore rLOrectOncnat,widlteDosttlon, ald you hold? 

A. I was secretary of the board for approximately 
three years. 

OalGepiLOcecoethat? 

AR was cirector of the adjudication branch, and I 
was assistant secretary of the board and director of the review 
committee. I held a number of positions within the claims services 
division. 

Q. What are your present responsibilities? 

A. I have the total responsibility for the operation 
of the claims services division, which consists of the claims 
adjudication branch, the claims administrative services branch and 


the claims review branch. 
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Q. Okay. I want to ask you just a few questions 
about procedures for processing asbestos-related claims, and can 
IMasks VOUS t of all, in that connection, whether you have. had 
an opportunity to read the research report prepared for our 
Commission by Professor Barth? 

A. Yes, I have read that document. 

Q. Are you generally familiar with its content? 

A. Generally familiar, yes. 

Q. Professor Barth, in chapter two of that report, 
describes the procedures for initiating a claim for an industrial 
disease, an asbestos-related disease, and can I ask you, from your 
knowledge of this report, whether he has accurately described 
the process? 

A. I think reasonably so, yes. We would receive 
an initial report from a variety of sources - employers, doctors. 

Q. But he follows, of course, the claim all the 
way through from its initiation all the way through up to appeals, 
and does your answer hold? Has he reasonably accurately described 
the procedure for us? 

A. Yes, sir. He has. 

Q. Are there any qualifications or additions you 
want to make to that? 

A. I don't believe so. 

Oh SIMI heake gah ae 

Now, I take it that the procedures differ- to 
some extent, depending upon whether it is a claim for asbestosis 
on the one hand, or a claim for an asbestos-related cancer on the 
other? 

A. In the assembly of the documents, the procedure 
would be pretty much the same. If the individual is dead, of 
course, you can't get a report from the individual, but you would 


get a report from the widow. 
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Q. I'm thinking essentially of the intervention 
of the ACOCD in respect of asbestosis claims. 

A. There is a difference, because not all of the 
cancer claims are referred to the ACOCD. 

Ove Are there any...Professor Barth appears to make 
the point that there are some cancer claims which are referred to 
the ACOCD. 

A. Yes, that's correct. 

Q. All right. And are there any criteria which 
govern which claims get to the ACOCD, which are cancer claims? 

A. There are no written criteria in that respect. 
It would be a medical determination. If they feel that they could 
benefit from the expertise of the committee, then they would seek 
that guidance from the committee. 

Q. All right. Is that medical determination made 
by your starr” doctors? 

A. BY Our Statt doctors, that's correct. 

OO. ANG that would be Dr. Stewart or Dr. Dyer? 

A. That's correct. 

Q. Is there any reason why, generally...let me 
Scart epack eal mre Lokem lL tyme ClOUCG I, snOLWLLMIStanding that, that 
generally speaking cancer claims are dealt with by your staff 
doctors? 

A. That's correct. They would have regard for 
any opinions. If they felt that any further expert advice would 
be of assistance, they would seek that advice - whether it be from 
the committee or from another specialist who could offer that 
advice. 

Q. Dealing with the ACOCD for just a minute, 
Professor Barth makes the point at the beginning of chapter four 
of his report that the determination...and I'm reading from page 


FOUL POine One... lave you got fis report? 
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QO. (cont'’d.) I just want to check the accuracy 
of certain statements which he has made, and can I take you to 
page four point one? 

That paragraph says: 

"Tf a claim is made for asbestosis, the most 

important decisions regarding it are made by 

persons who are not staff or members of the WCB. 

Instead, the two crucial decisions - whether or 

not the claim is compensable, and at what level, 

if any, to rate it - are@made by the advisory 

committee on occupational chest diseases. 

These two determinations are virtually never 

changed by staff or members of the WCB." 


Can I ask you whether you agree with the statements 
made in that paragraph? 

Nee Noe don't. "The role of the ACOCD is an 
advisory one, and it is called advisory. We would certainly seek 
their opinion, but the ultimate decision is made by the claims 


aGIMaLCcator. 


QO: Is Professor Barth correct that the recommendations 


or, as he calls them - determinations, but let's call them 
recommendations of the advisory committee, are virtually never 
changed by staff or members of the WCB? 

A. I would suggest there would be very few 
changes. I would agree with that part of the comment. 

Q. Are you telling us, nonetheless, that there is 
some independent role played by the claims adjudicator? Some 
independent adjudication made by the claims adjudicator? 

A. The adjudicator is the one who has the ultimate 
responsibility for making that decision and making the 


recommendation to the review branch to deny the claim. 
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A. (cont'd.) He would utilize the information 
provided by our own staff people and by the advisory committee. 

5 . I think he would be foolish to do otherwise. They 
are ones who have the expertise in that area. But he is the one 
who had to make that determination, based on that evidence. 

Q. Are there any issues that the claims adjudicator 
would be deciding by himself without input from the advisory 
committee, insofar as an asbestos-related claim is concerned? 

bh A. Exposure. In other words, when the...before 
the claim is referred to the medical services division and 
ultimately to the advisory committee, the adjudicator would have 
obtained all of the reports and conducted the necessary 
investigation to determine whether or not any exposure existed. 

15 In effect, before it goes to the medical people 

that determination has been made. 

Q. From what information? 


A. On the basis of the information on the forms 


based on investigation if that has been carried out. 

20 Q. Can we take this, just elaborate on this issue, 
because as you will appreciate from certainly our research report 
and some of the critiques that we have read, this issue appears to 
have been raised from time to time, and I wonder if I can ask you 
whether you have had an opportunity to read any of the critiques 
of Professor Barth that have been commissioned for us? 

= A. I had the opportunity to review them very 
briefly, but I haven't done any extensive analysis of those 
documents. 

Q. All right. Have you looked at Professor 
Eissen's critique? 

30 Awe eves, el Nave. 

Oe eGan@beateleasteputeyou, Orclook with youwat ‘part 


E submitted by the employer, the doctor and the workman himself, and 
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Q. (cont'd.) of that, and if you feel you haven't 
had angopportunity tos:. 

A. Well, I would like to say that the Board is 
currently preparing an analysis of Barth and the critiques, and 
that will be available to the Commission at a later date, but it 
is not completed yet. 

MMs Our ysl aCcanut give your thesdatetthatvit will 
be completed. It's a fairly comprehensive document to review 
10|; Barth and the critiques themselves. 

QO. But you are doing that and you will make that 
available to us? 
A. Yes. 
Oe AL Teron: 
In terms of claims for asbestosis, does the Board 
Ue have any complete statistics on how often, if at all, a claims 
adjudicator or the claims review branch has departed from the 
recommendation of the ACOCD? 
A. No, sir. 
Q. Now, just stepping back a stage, as I 
20 understand it, again from reading Barth's study, before a 
claim gets to the ACOCD, a claim for asbestosis, it is in effect 
screened by your own medical doctors - either Dr. Stewart or 
DigseDy errs ethat correct? 
As einabesecorrect wm that'shcorrect:. 
OP ule laokcmeCmchatmurapre Stewantor Dr. «Dyer 
25) determine not to send a claim on to the ACOCD, that's the end 
of that matter, at least at that level? There would be a 
nonentitlement to benefits? 

A.. No, I think that the adjudicator, if he chose, 
could..would probably discuss the case with either Dr. Stewart 
or Dr. Dyer and determine why that determination had been made. 


30 
That would not occur very often, I'm sure, because usually what 
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A. (cont'd.) you are into when Dr. Stewart or 
Dr. Dyer have made that recommendation is that the disease is 
not asbestosis. 

Q. Has the Board ever considered doing away with 
the screening process, as it were, and sending all claims on to 
the ACOCD? 

A. No, and I wouldn't think that that would be 
a reasonable thing to do, because in a lot of cases you really 
don't require the opinion of the ACOCD. 

QO. Am I correct that in order, under your Board 
practices, in order to be entitled to compensation in a claim 
for asbestosis there must be a consideration of the claim by the 
ACOCD? 

A. I would think that any claim where there is an 
entitlement granted for asbestosis, it would have seen the ACOCD. 
22s. 

QO. sO that if it doesn't get there, there is no 
entitlement? 

AG lhotes=correct. 

OO. 4Seit alsopcorrect that your board doctors 
can, and indeed often do, make a decision not to send the matter 
on to the ACOCD on the basis of whatever written material they 
have before them, and medical reports and so on, but in the 
absence of actually physically examining the claimant? 

A. I couldn't comment on the number of cases, but 
that could occur that they would recommend denial of the claim 
on the basis of the evidence before them. 

Q. Without insisting on actually physically 
examining the claimant? 

A. Yes. 

Q. I take it, from at least what I've read, that 


is a somewhat contentious issue as to whether or not a claimant 
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Q. (cont'd.) should actually physically be 

examined, and can I ask you whether the Board has ever given 
5 consideration to changing its practice in that regard? 

A. I'm not aware of such consideration. You 
could perhaps ask one of the medical people in that respect. 

Ope NOW, ecanmlecsckhayvousjust in terms Of this process, 
dealing specifically with death benefit claims, survivor claims - 
again, I just want to make sure we factually have the right 

Ls process, and is Professor Barth correct that in the situation where 
there is a survivor claim and the worker was rated at less than 

a hundred percent so that the automatic statutory presumption 
doesn't apply, that entitlement is effectively considered by your 
staff doctors? 

15 Ate DotesecoLnrecc. 

Q. It would be Dr. Stewart or Dr. Dyer who would 
look at the cause of death issue? 


An hae SeCOLcrect. 


some input? 

20 A. Not very often. Again, I don't have any figures 
inethat rTespecc wml think Dr.wsotewarcyOr Dr. Dyer could perhaps 
better comment on that. 

Q. What information, or is this properly a question 
to Dr. Stewart or Dr. Dyer, but what information is before the 

a Board in order to enable it to make an assessment as to the cause 
of death? 

A. It would vary depending upon the individual 
case. You could have a copy of the death certificate, you could 
have a copy of the last attending physician's report, the hospital 
records, the autopsy report. I don't think you could make a 

30 blanket statement as to what evidence would be on file in each 


individual case. 


2 Q. Is that decision ever referred to the ACOCD for 
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A. (cont'd.) The initial advice that you receive 
regarding the cause of death might determine what additional 

5 information was requested or required. If the individual were 
killed in a traffic accident or something, there would be no point 
in getting the additional information to relate the cause of death. 

Ome Lemrgoing torcomesgback 7 iawant to come! back to 
that issue... 

A. Fine. 

i Ov wee Dutmoneancicrerentepoint. But Tf’ ll just 
try and keep on the question of procedures right now. 

Can we move one step forward from the adjudicator 
level to the claims review level, and again Professor Barth makes 
the observation that from his analysis of the files the claims 

15 review branch seldom, if ever, changes a decision made at the 

primary adjudication level. Would you agree with that? 

A. I would agree with that. Yes. 

Q. Then going one step further to the appeal 
level, he makes the observation that infact there have been very 
few appeals in asbestos cases. Is that a fair statement? 

20 A. We don't have any statistics on the number of 
appeals in asbestos cases, but I would generally agree. Yes, the 
first thing that you are looking at is a diagnosis of asbestosis, 
and that's the primary reason for rejection of most cases in this 
category, that the individuals do not have asbestosis. And unless 
that diagnosis can be established, the issue of carrying it to an 

ai appeal adjudicator or an appeal board is...I‘'m not sure how worthy 
it would be. 

Out Nate Wetakteeut >) 1S what vou «feclyiseprobably 
thesmostelikelyeexplanationgasmtomwhy (there aren't avgreat«deal 
of appeals? 

30 A. In asbestosis cases. Yes. In the death cases 


you are getting into a little bit of a different argument as to 
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A. (cont'd.) the cause of death, and in those cases 
there are, I'm certain, more cases carried to appeal. But again, 

5 I don't have any statistics on the...they don't document the 
statistics in that manner. 

DR. DUPRE: Dr. Mustard? 

DR. MUSTARD: Can I ask a question about that? 

MR. LASKIN: Sure. 

i DR. MUSTARD: The diagnosis of asbestosis has to 
be established by your advisory committee? 

THE WITNESS: It would usually be established by 
the advisory committee. Now, in a lot of these cases, Doctor, 
the information that the Board's own medical people have received - 
whether it be from the specialists, from the x-rays, from the 

15| Ministry of Labour or what have you - would indicate that there is 
not a diagnosis of asbestosis. 

DR. MUSTARD: Could an appeal go forward if the 
individual had an opinion from outside your organization, groups that 
said the individual had asbestosis and your own group said the 
individual did not have asbestosis? 

20 THE WITNESS: Yes, sir. The original body, the 
claims review branch, once they have made their initial 
determination do not have any further input to the review of that 
claim. If an appeal is received, no matter the grounds for the 
appeal, it would be passed on to the appeals adjudicator to have 


the hearing on the case. 


S DR. MUSTARD: So a person making an appeal would 
then have to have been...your advisory committee has said the 
individual does not have asbestosis...they would have to build a 
case with some other outside organization that believed the 
individual had asbestosis? 

30 THE WITNESS: I would suggest...they don't have to 


have that diagnosis. They can go on the basis of anything they wish. 
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THE WITNESS: (cont'd.) They don't have to have 
additional evidence to support an appeal. They can merely indicate 
that they wish to appeal, and that case is required to go on before 
an appeal adjudicator. 

DRe MUSTARD-) #2. guess what ['m saying 1s, that if 
your own advice is that they do not have asbestosis, to take an 
appeal forward they would indeed have to have some other outside... 

THE WITNESS: Well, I would be looking for that to 
change the decision, yes. 

DR. MUSTARD: And at the decision, the balance of 
two Opinions would be made where? 

THE WITNESS: By the appeals adjudicator or the 
appeals board, depending upon where the appeal was carried. 

15 Me unokins. Oc BUL JUSt to follow that Wp, Lf 


you have that situation, you've got one opinion made by the ACOCD 


10 


or your staff doctors, and let's hypothetically say that the 

claimant gets his own medical opinion from outside the Board 

aNCetue tse Ne cOMmtiictewlth e1tner the ACOCD opinion or the staff 

doctor's opinion. Are you aware of any cases on appeal where the 
20) outside Opinion has been given effect to? 

THE WITNESS: A. No, I'm not. But again I would 
say that if the issue is that contentious as far as a diagnosis 
of asbestosis is concerned, it would have usually gone to the 
ACOCD. I am just not familiar with any cases coming forward on 
25 the basis of an incorrect diagnosis...which in effect is what 

the issue would have to be. 

Q. I see. So I take it that the appeals that 
come forward generally, in terms of asbestosis claims, are not 
so much on the question of diagnosis as on the question 
of percentage rating? 

30 ApeOuUanNCUM tia tS) COLreCct. 


Bhi Quantum. 
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Aw Yes. 
Hee Ni lerignte. lc you ve, gotd divergence of 
5 opinion on quantum, are you aware of any cases where the Board, 
either the appeal adjudicator or the appeal board itself, has 
given effect to an outside opinion over that of the ACOCD? 

A. I'm not personally aware of them, ig pele ail 
wouldn't have any occasion to examine the casee. You would have 
to go back and review all of the cases where an appeal 

ub adjudicator or an appeal board decision had been rendered in 
those cases, to make that determination. 

Q. What has been put to us is that the opinion 
either of the ACOCD or your staff doctors will always prevail in 
circumstances where there is a conflict between an outside opinion 
15 and an internal opinion, and can you help us on whether that is 

true Oc NOt? 

AP eer me sorry, 1 Can't. Withour having an analysis 
done of all the cases that have been carried to the appeals area, 
I could not comment on that. 

Q. In terms of procedure, does the worker...let 
20| me start another way. 

Is there ever a case where either the Board doctor 
or a member of the ACOCD who has, for example, examined the 
claimant, will be called to give viva voce evidence at a hearing? 

A. NO. 

a Q. Or does his opinion always go in by way of 
written report? 

A. There are no appearances before the board in 
that respect. They would not be called to give evidence before 
the board. 

Q. If I were a claimant, could I try to subpoena 

30 either a Board doctor or a member of the ACOCD? 


A. I'm not aware of such a process having taken place. 
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Q. You are talking to someone who hasn't been 
through the process. Is there viva voce evidence of any sort 
on appeals? 

A. Yes, there is. The injured worker or the 
employer are’ usually ones who would call witnesses to support 
their appeal. 

If the injured worker chose to have a doctor come 
and present evidence on his behalf, then that would certainly be 
done. 

OMPeuerCOUlds dO und. Coo? 

A. Yes, he can. 

Q. But the Board doctors and the ACOCD members 
WOUldeDUte thGlreinrOrmatione ine lyaway Of... 

Aweeeihn LOrms, Of reports, that's correct. 

Q. In forms of reports. 

DROUPRie sot LeCGULa ust, interject... this kind 
of viva voce testimony would take place only at the level of the 
appeals board, would it? 

THE WITNESS: No, appeals adjudicator as well. 

DR. DUPRE: It would take place at the level... 

THE WITNESS: Appeals adjudicator and appeals board. 

DR. DUPRE: Both? 

THE WITNESS: Yes. 

MR. LASKIN: Q. But not at the claims review? 

THE WITNESS: A. No. The claims review is 
strictly a paper review of all of the documentation that has 
been presented to that date. 

Q. One of the things that Professor Weiler 
suggested in his report in terms of claims review was that it 
might be a good idea in some cases where there were difficulties 
if the claims review branch alerted the claimant as to potential 


difficulties before actually issuing the decision. 
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Q. (cont'd.) Can I just ask you whether that 
suggestion has been acted on as a matter of practice? 

: AS. NO, 2t Nasnit, but f would like to qualify that 
by indicating that when the claim is referred to the claims review 
branch, they have the responsibility to review all of the 
documentation on the record. They would not necessarily accept 
the recommendation coming from the claims adjudication branch. 
They would determine whether they felt further information was 

10 required to either deny the claim or perhaps support the claim. 

They would either direct that that inquiry be 
carried out by telephone, by correspondence, or by a local 
investigation. 

They would so direct to the adjudication branch, 
so in effect you are carrying out part of that process by going 

8 back to try and get additional evidence. 

Owerain enough. 

Then can I just, finally on these questions of 
procedures, can I ask you what kind of response a claimant gets 
from the Board in a situation where, first of all, the claimant 

20 is denied benefits? What kind of...does the claimant get some 
kind of explanation as to the decision making process? To use 
a lawyer's term, does he get reasons for judgement? 

‘A. Well, I guess it's a case of what you describe 
as reasons for judgement. The claims review branch are required 
to provide a written statement to the man indicating the reason 

25) for the denial of the claim. 

Usually the reason will be that the disease is 
not a disease covered under schedule three, or the disease is not 
related to the circumstances in the employment - talking of this 
paGticuvar area. 

In addition, they would advise the man in that 


30 
correspondence of his right of appeal...the addressing the appeal 
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Ae (COnt' a.)8 to tne registrar ofsappeais.= That's 
the last paragraph in all of the denials coming from the review 
branch - it indicates you have the right to appeal this decision. 

MR. LASKIN: Dr. Uffen has a question. 

THE WITNESS: Yes, sir. 

DR. UFFEN: There is a thing I am not clear on, and 
it's the relative to the ACOCD. There's two statements in Barth 
which don't seem to jive. They are on page two thirteen and 
two fourteen, just a little beyond halfway down page two thirteen. 

Luesaycuuniat: 

"The Workmen's Compensation Board procedures require 

that a worker be evaluated by the ACOCD in order to 

be compensated for asbestosis." 
I believe this pointehas already been reviewed: 

But then in the first paragraph on the next page, 
he says: 

"Overall, twenty-seven cases involving claims for 

asbestosis were rejected by Dr. Stewart or Dr. Dyer, 

and not referred to the ACOCD." 

Is he wrong? 

THE WITNESS: He is wrong. I think that the 
qualification there is that twenty-seven claims were rejected. 
They were submitted to the board for asbestosis, but in effect 
that disease was not found to be present. 

I'm not familiar with any claims for asbestosis, 
themselves, having been rejected. If the diagnosis of asbestosis 
is there, I would suggest to you that the claim has been allowed. 

DR. UFFEN: But they went directly to the board? 
They didn't go to the ACOCD? 

THEAWITNESS ee ihat Secorrects = That"s» correct. 

DR. UFFEN: 9 "So"the=first statement is incorrect then? 

THE WITNESS: No, it's the second statement, sir. 
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DR. UFFEN: "The WCB procedures require that a worker 
be evaluated by the ACOCD". 
5 THE WITNESS: If he has asbestosis, Sir. 
MR. LASKIN: Q. You are saying that Dr. Stewart or 
Dr. Dyer made the judgement that these twenty-seven claimants did 
HOt Nave... 


THE WITNESS: A. Did not have asbestosis. That's 


COrrecce. 
10 Q. But that judgement was not reviewed by the 
ACOCD? 
A. No. 
DR. UFFEN: And it went directly to the Board from 
that? 


THE WITNESS: Yes. The determination would have 
x been made by the claims review branch following input from the 
claims adjudication branch and the medical services division. 
They would have advised the individual that on the 
basis of the evidence presented he did not have asbestosis. 
If there is a diagnosis of asbestosis, that case 
20 would have been referred on to the ACOCD for opinion regarding 
ile eke 
DRe UFFEN+=SO 1f-leunderstand it correctly, if it 
is clearly not asbestosis, then they don't bother sending it to 
a board, a specialist to deal with that. But if there was some 
difference of opinion or judgement, it could... 
os THE WITNESS: I would suggest in all probability 
Lt would go on,“sir-. 
DRe URFEN.] © Lt™ probably would? 
THEeWLINES SS Yes: 
DR. UFFEN: See, we have heard evidence about 
looking at x-rays and so on, where it's not always easy to 


30 
tell and it takes a year or two for a condition to change 
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DR. UFFEN: (cont'd.) sufficiently that there is 
no difference of opinion, medically. That's a long time for some 
people. 

So I'm right that such a decision would be made 
by these two staff doctors? 

THE WITNESS: That*s correct. 

DR. UFFEN: And if they happen to be wrong, you 
wouldn't find out about it for quite a long time? 

10 THE WITNESS: Well, it would depend on the 
re-examination of the man by his own physician, or if the man 
decides to make an appeal. 

DR. UFFEN: I See. 
THE WITNESS: But I would suggest that perhaps you 
might wish to pursue that line of questioning with Dr. Stewart and 

= Dr. Dyer as to what process they follow before they make a 
decision not to refer the case on. 

DR. UFFEN: Anyway, thanks. You have clarified 
the routing and where it can be a go or ano go. 
THeeWEUNESS seevethank athatea tei ssqulcelimportant 

20 to note that Professor Barth has indicated that there were 
twenty-seven cases of asbestosis, and that is not correct. The 
individuals did not have asbestosis. 

DR. UFFEN: It says claims for asbestosis. 
THE WITNESS: Yes. 
DR. UFFEN: And they were rejected so the... 

26 THE WITNESS: They did not have asbestosis. 

DR SUPEENsRACCOncIng#to Drsestewartrori.DrieDyer. 

THESWLINESS = fives, sthat'’s correct; buttalsouit is 
quite possible that it is in accordance with the evidence submitted 
on the man's behalf by his own physician as well. 

DR: DUPRE sl owant to come to) that, because there 


30 
is one other piece to the little puzzle that Dr. Uffen is bringing 
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DR. DUPRE: (cont'd.) to our attention, and that 
is on page two fourteen of Barth, but in the next paragraph. 
Looking about halfway down the paragraph that begins in the middle 
of the page, I note the following statement: 

"However, in twenty-seven claims of those sampled, 

the case was not forwarded on to the ACOCD, 

apparently because of the negative report on the 


8-S form." 


If that population of twenty-seven claims is the 
same twenty-seven as is referred to at the top of page two fourteen, 
what that is telling us is that the apparent reason for not 
forwarding to the ACOCD is a negative report from the worker's 
G0ctore 

THE WITNESS: Well, that's not entirely correct 
because that is not the only report that is considered in the 
claim before that decision is made. The x-ray reports would also 
be there, as well as the 8-S, and possibly some other reports. 

But again, without reviewing those twenty-seven 
particular files that Professor Barth is talking about, I really 
couldn't comment. But it is not solely on the basis of a 
negative report on 8-S. No. It's an evaluation of the total 
claim. 

DR. DUPRE: Dr. Mustard? 

DR. MUSTARD: Can I pursue this a bit further, 
because if we go over to two fifteen there is an added 
Complication eto this? 

On reading through Barth's report, one is left 
with the impression...and I have to say this as a physician... 
there is enormous uncertainty in medical diagnosis and medical 
treatment that we are always faced with...one is left with the 
impression that if the outside physician's report states this 


individual has asbestosis, that because of the problems of making 
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DR. MUSTARD: (cont'd.) that diagnosis it would be 
referred to the advisory committee in almost all cases? 

5 THE WITNESS: I would think if there was a diagnosis 
by the outside physician that it would be referred on to the ACOCD, 
but again I would suggest you should address that to Dr. Stewart 
and Dr. Dyer. | 

DR. MUSTARD: Bub then sonethe other"side, if I'm 


an outside physician and, recognizing my lack of experience in 


10 asbestosis,°I say you have chronic bronchitis, which is a kind 
of catch-all phrase that is sometimes used, and that came in on 
an 8-S form, the case might not get referred to the advisory 
committee even though in a sense the same principle is there 
as to what the problem is. Am I right? 

15 THE WITNESS: It would depend on the evaluation 
of the other documents by Dr. Stewart and Dr. Dyer. 

DR. MUSTARD: But they would review the individual 
who comes in with a diagnosis of asbestosis by the physician, that 
gets referred to the advisory committee? 

THE WITNESS: Yes. 

20 DR. MUSTARD: I guess my question is, wouldn't it 
make sense to refer them all to the advisory committee just to 
ensure that the uncertainty principle is handled by the expert 
group? 

THESWIEENESS: = Well, 1*think® that you Have’ to 

es consider that both Dr. Stewart and Dr. Dyer are also expert in 


reviewing the x-rays and the other documentations. 

DR. MUSTARD: I guess my question is, and we can 
ask them the question, if it comes in with a diagnosis of 
asbestosis it does tend to get almost always™=rererred@to* the 
advisory group, and that's the problem I'm having with the report 

30 on pages two fourteen and two fifteen. 


ieneraghtein my perception? 
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THE WITNESS: Yes. I would suggest that if that 
does occur, it would be referred. Yes. 

DR. DUPRE: Mr. McDonald, could I just, if you please, 
continue looking at page two fourteen, with you, to make sure at 
least that I understand what is going on from a public administration 
point of view? 

When you made the point in reference to Dr. Uffen's 
question that the sentence, "Twenty-seven cases involving claims 
for asbestosis were rejected by Dr. Stewart or Dr. Dyer and not 
referred to the ACOCD", what was the point that was wrong in 
that sentence? 

THE WITNESS: They were not diagnosed as asbestosis. 
They were submitted to the Board as cases of asbestosis, but were 
not found to have asbestosis. 

DR. DUPRE: Oh, yes, but the sentence reads 
"claims'? 

THE WITNESS: Well, it's a claim for asbestosis, 

I guess. It's a case of how you regard it. All I am suggesting 
to you is that the findings on the record, I have not seen a claim 
for asbestosis itself which has been denied. 

DR. DUPRE: A validated claim for asbestosis? 

THE WITNESS: Right. Right. 

DR. DUPRE: Okay. But of course a claim could 
be invalid. You never get to validate aclaim, one way or the 
other, unless you have been presented with one, isn't that 
COPTSCE: 

THE WITNESS: Okay, I'll accept your statement, 
but again I would have to suggest that I have not seen a case 
where a diagnosis of asbestosis has been made that has been denied... 
where the exposure requirements are met. 

DR. MUSTARD: Can I just...the diagnosis has to be 


made by your advisory committee or your two physicians, your two 
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DR. MUSTARD: (cont'd.) staff physicians? 
THE WITNESS: Not necessarily. It would be confirmed 


5 by them, but it could be made by the man's practicing physician. 
DR. MUSTARD: Okay, it has to be confirmed by them? 
THE WITNESS: Yes. 
DR. DUPRE: Just One other point looking at that 
sentence from a standpoint of public administration. I questioned 
ao in my own mind whether the sentence was accurate, because at one 


stage of the game I asked myself, shouldn't the accurate rendering 
of what goes on in the Board be that a claim for something was 
rejected by the claims adjudicator, as distinct from the medical 
staff member who is cited by Dr. Barth here? 
THE WITNESS: The ultimate decision to deny 

15 these claims was made by the claims review branch...now, depending 
upon what date these decisions were made, because of the structure 
of the Board changing in that respect and it might have been made 
by an adjudicator if they were older claims. 


DR. DUPRE: Now, counsel, if you will permit me, 


Sa mm meen cen nc ec 


you may have this on your mind downstream, but at one stage of 


20 : : ‘ 
the game or another while Mr. McDonald is good enough to be with 


a, 


us, I, of course, would very much appreciate a little organizational 
sketch that would enable me to appreciate the position of the 
claims review branch where, I presume, the claims adjudicators 
aregtosbe founds... 
oe THE WITNESS: No. 
DES OUPRE.; ap lhnermecdical, branch and so: on... 
THE WITNESS: Right off the bat, you are wrong. 
DR. DUPRE: Okay. Well, then, you see how badly 
in, needs l am OL@an organtzalionaleasketch, butel don't want.to... 
MR. LASKIN: Let's have Mr. McDonald do that, if 
30 he can help us with that. 
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DR. DUPRE: We can provide you with... 

MR. LASKIN: Crayons. 

DRY DUPRE: =. ernemany colors. 

DR. UFFEN: And a board. 

THE WITNESS: = Alle right. "21 previously stated 
in response to counsel's request what my responsibility was, and 
that has to do with the claims adjudication branch, the claims 
administrative services branch and the claims review branch. 

The claims adjudication branch, somewhat over 
four hundred in number, is made up of... 

DR. DUPRE: You are going a little bit too fast for 
me and I would have liked you to sketch it yourself, and then you 
have these, I gather, three branches under you, that I have just 


missed? 


(REPORTER'S NOTE: At this time the witness 


produced the requested organizational chart.) 


THE WITNESS: First of all, I'll deal with this 
one - the claims administrative services. 

It is primarily an information processing branch. 
Our investigation staff would be assigned here, but any work that 
is carried out here would be referred by the claims adjudication 
or the claims review branch. They do not have a decision-making 
function. They are a service group. The telephone answering 
services is in there, our payment processing people are in there, 
but it's a service function, so I won't deal with that one in 
Dartracularn. 

MR. LASKIN: Q. Are they responsible at all for 
collecting any information when a claim is first filed? 

THE WITNESS: A. Not when it's first filed. I'll 
come, back to that aspect. 


Within the claims adjudication branch you have 
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A. (cont'd.) the extended disability sections, 

to deal with claims for compensation where there is lost time 
beyond thirteen weeks of claim life, or where there is some 


question about the initial adjudication. 


DR. DUPRE: And that is called what again, extended.. 


THE WITNESS: Extended disability. 

It's somewhat of a misnomer, but.. 

DR. DUPRE: So that basically, therefore, involves 
any claim that would have had a time loss greater than thirteen 
weeks? 

THE WITNESS: Yes. 

I'm not the greatest artist. 

Okay, no-lost-time claims: That's where the 


individual claims an accident at work where there is no lost 


time beyond the day of the accident. 


There are medical aids benefits to flow - a man 
might have broken his glasses, lacerations, goes to the hospital, 
goes to the doctor, immediately returns to work. There is no 
lost time beyond the day of the accident. 

Approximately sixty percent of our claim volume 
falls into this category. There is no lost time. 

Primary adjudication section: When an employer's 
report of accident is received at the Board, it is immediately 
reviewed to determine whether it falls into the no-lost-time 
category or the lost time category. 

If it's lost time, the claims adjudicators would 
review that document to determine whether or not, on the basis 
of a review of that form, benefits can be paid. 

If they can be paid, they will signify on the 
document the nature of the injury, the fact that the claim is 
allowable, and what period of disability should be paid in the 


initial payment. 
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THE WITNESS: (cont'd.) Then the claim is referred 
on to our records branch to determine whether there has been any 
prior documentation setting up that claim, and the payment is 
authorized at the same time as the claim is established, so that 
in effect when the claim documents go to the man, the payment 
document goes to the man as well, and a notification to the 
employer confirming the receipt. 

Now, this can be done on the basis of an employer's 
report of accident or a doctor's report of accident. If it looks 
like there is a clear-cut history of accident, the claims 
adjudicator will make a determination that it appears on the 
basis of the documentation on the record that that claim can be 
allowed. 

Now, if there is any question in the primary 
adjudicator's mind, he will indicate that some inguiries should be 
made. In that case, it goes to the extended disability section 
where they will initiate that inguiry. 

There are ten sections in this area, and that is 
determined by the terminal digit. All claims ending in the terminal 
digit zero are handled in section ten. 

These are the accident claims, and the industrial 
disease claims such as dermatitis. 

ID and D section, industrial disease and 
dependents, is a section established solely to deal with the 
other industrial disease claims - silicosis, asbestosis, industrial 
deafness. There are eight adjudicators, two team co-ordinators 
and a supervisor. | 

Dk eLUPRiemCOUuLdmiar ir ou OL dll justeasksyou, 
what does that second D stand for in ID and D? 

THE WITNESS: Industrial disease and dependents. 

We used to call it fatals, but when somebody phoned and they were 
alive and they said fatal section, it rather upset them so 


we changed the name to be more reflective, because in a fatal 
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THE WITNESS: (cont'd.) claim you usually have 
a dependent. 

DR. DUPRE: Before you go on, I'm very slow here and 
I just want to make sure I understand a couple of things you have 
already said. 

THE WITNESS: Do you want me to use that mike? 

THE REPORTER: If you could move it just a wee bit 
closer, please. 

THE WITNESS: Okay. 

DR. DUPRE: Now, could you run the role of the 
primary adjudication box past me again? 

THE WITNESS: Okay. 

When the form seven, which is an employer's report 
of accident, or the form eight which is the doctor's report of 
accident, is received in the Board, it is immediately referred to 
the primary adjudicator if there is an indication that there is 
lost time. 

DR. DUPRE: If there is any indication that there 
is lost time, beyond the day of the accident? 

THE WITNESS: Beyond the day of accident. That's 
COLTreCE,  JOkay? 

DR. DUPRE: That's what I wanted to make clear. 
Otherwise it would have gone to the no-lost-time square.. 

THE WITNESS: That's correct. 

DReOULPREeereoUCOMaLically, without hitting 
the primary adjudication box? 

THE WEINESS se nat esecorrect. 

DR UULRLE wepoGeadtechis DOINnt, primary adjudication 
SOrts, Out, basically... 

THE WITNESS: Those claims which can be allowed on 


the basis of the employer's report. The man has had an accident, 


he has reported to the employer, he has gone to the doctor, he is 
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THE WITNESS: (cont'd.) off work, there is an 
indication that he is going to be off work for a week or ten days, 
or beyond that even. They will authorize the payment at the same 
time as they establish the claim. They refer it onto the records 
for document check for number verification and so on. There is 
no claim number assigned at that point in time. 

Once the records people have determined the claim 
number and assigned it to the documents, it returns back to 
primary adjudication if there is an indication that it is going to 
be a reasonably short-term disability..:7I said” less than thirteen 
weeks. 

The majority of the cases that fall into this area, 
the man is off work, back to work in less than thirty days...you've 
got a broken finger, a laceration or what have you, he is going to be 
off for a week or ten days. Those are the claims that are 
handled in this area. 

Now, if on review of the initial document the 
adjudicator feels that the man has returned to work, he will 
phone the employer, confirm a return-to-work date and make the total 
payment on the basis of that form without receiving any other 
documentation from any other person. | 

No report is requested from the injured worker. 
It,S just a case of allow the Claim, it is paid, there is no 
medical report received, it's paid. It's a good accident history 
with a period of disability which appears to be reasonable for 
the accident reported, and then it goes back to the...in effect, 
Enewtinaim~iile. 

The medical aid payments are subsequently processed 
against the computer record rather than against the claim form 
itself. 

DR. DUPRE: Now, to get to the extended disability 


box, you have Co nave hits thesprimary adjudication box first? 
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THE WITNESS: That's correct. They will have made 
a determination that some inquiry is needed in that Claim, whether 
the employer has questioned the accident history, there is a 
third party involved - it could have been a traffic accident, that 
type of thing. Some inquiry is needed. 

Or, it's clear to the primary adjudicator that that 
claim is going to go beyond thirteen weeks. If it had been a 
fractured femur, it could have been a paraplegic, could have been 
severe burns, he knows that he is not going to continue to handle 
that claim. He would refer it there, but the adjudication 
decision could have been made to pay the benefits, and the 
continuing benefits would fall here rather than here. 

DR. DUPRE: Incidentally, if there was a clain, 
for example it could have been a traffic accident, as you put 
it, on which the primary adjudication branch would need more 
information, that would go to the extended disability as well? 

THE WITNESS: To make the inquiry, that's correct. 

DR. DUPRE: So extended disability is basically 
a long-term claim pliusmansainquiry? 

JHE Wii Noose sAreingqiiry, thats correct. 

DR. DUPRE: Which could be actually shorter as well 
as longer? 

Tibewi tinooseinatews faght. That's right. You could 
have a period of disability of only a week, but it would still go 
in there. That's why I suggested it was somewhat of a misnomer. 

DR. DUPRE: Okay. Thank you for clearing that up. 

THE WITNESS: I don't think it's necessary to get 
into this particular section unless you wanted some explanation. 
When the condition is static, it would be referred to the pension 
section to evaluate that. 

DR. DUPRE: Just in the interest of having the whole 


kindergarten course, can you just fill out the pensions box for us? 
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THE WITNESS: Okay. 

Say you've got a claim in the primary adjudication 
area where the man may have received an amputation of the terminal 
digit of his finger. It's a short period of disability and the man 
is back to work. In many instances there is very little lost time 
related to that, but there is a permanent disability which has to 
be recognized. 

_ The adjudicator would then refer the claim to the 
pension section to consider the amount of the permanent disability. 
The same thing in extended disability, only you get into a longer 
term where the individual has been off work for some period of time, 
it is determined that the condition is static, he may or may not 
have returned to work. The case would be referred to the pension 
section to determine when the evaluation of the pension condition 
should take place. 

DR. DUPRE: Let me see if I understand this. 

You go from the primary adjudication box straight 
to the pensions box, say for a minor disability such as one arising 
from the loss of the little finger? 

THE WITNESS: Yes, sir. 

DR. DUPRE: Where does the loss of an arm... 

THE WITNESS: Well, it would be in the extended 
disability section. 

DR. DUPRE ee lial would go to... 

THE WITNESS: Right off the bat, the primary 
adjudicator who would have allowed the claim would refer the claim 
on to extended when the condition is static, then they would refer 
it to the pensions section for consideration. 

DR. DUPRE: Okay. Great. 

THE WITNESS: Okay? ID and D...eight “adjudicators, 
two team co-ordinators and a supervisor. They have the 


responsibility for assembling all of the claims related to 
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THE WITNESS: (cont'd.) industrial disease and all 
fatalities. 

DR. MUSTARD: It would go...any claim that was 
related to industrial disease, then, would not go to the primary 
adjudications section first? 

THE WLINB oo: eNOvaSir.s, USUally,1t is identified 
by the diagnosis, and as soon as that diagnosis appears on the 
report, it would be referred to ID and D. 

Now, it's a possibility it could be.sent up here 
because the diagnosis isn't recognized initially, but as soon as 
it was diagnosed it would be then referred to that section. But 
they would be in the minority. 

DR. MUSTARD: Just to question that, if an 
individual had an accident which may, say, burn their hand and 
they got a secondary infection that caused a lot of major 
complications, would that get transferred across or would it 
stay right there? 

THE WITNESS: Well, depending, again, on how long. 
If it would go beyond thirteen weeks, it would get referred on. 

DR. MUSTARD: But infection as a result of an 
accident would stay on this side? 

THE WITNESS: Stay here. Sure. 

DR. MUSTARD: But the things you have defined 
as industrial diseases skip over to that box? 

THE WITNESS: Right over to here. Yes. 

DR. MUSTARD: All cancers would automatically 
go there? 

THE SWLINESS: eB Yes. sir. 

DR. UFFEN: What about the case of something 
that is diagnosed as bronchitis? Would that go to ID and D? 

Zoe WITNESS s gelDeand DD. Yes, sir. 

DR. UFFEN: And somebody in primary, when they saw 
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DR. UFFEN: (cont'd?) bronchitis, would automatically 


gO over to the other side? 

THE WITNESS: I think they are all referred there, 
yes. 

DR. DUPRE: Indeed it might even get to primary, 
because there seems to be a mail-sorting situation. 

THE WITNESS: Well, bear in mind that usually if 


you have got an industrial disease Situation, it's coming in on 


a different report. Like the 7-S from the employer, or the diagnosis 


on the report from the doctor would trigger the route that the 
Claim would follow. 

DR. UFFEN: We are looking at an organizational 
Chart,. butiwe.are talking about a flow diagram. 

THE WITNESS: Yes. I can provide the members with 
our Organizational chart. I'm sorry. It should have been here. 

DR. DUPRE: Just one other question to make sure 
it's clear in my mind. 

Do I take it, then, that extended disability deals 
only with extended disability arising from accidents? 

THE WITNESS: From Praia Licte Sertoli 

You could have a dermatitis condition which in 
effect is an industrial disease, but it would be handled here 
because there are a substantial number of them and the same 
expertise is not required. 

You also have a bursitis or a tendonitis, something 
that is due to repetitive movement, which would be handled in 
this particular area as well. 

Mi. “GASKIN<G 0} What kindof training or 
qualifications do your adjudicators in ID and D have? 

THE WITNESS: A. Can we come back to that? 

MR. LASKIN: We are going to come back to it. 

DR. DUPRE: Yes. And I just take it though, at the 
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DR. DUPRE: (cont'd.) moment, that we have 
established that in ID and D one finds SEWelehes Fe 

THE WITNESS: Eight adjudicators. That's correct. 

DR. DUPRE: Okay. And now I guess counsel is 
interested in their kind of trae 

THE WITNESS: When a claims adjudicator joins the 
Board, they are initially referred through our training section. 
They receive twelve weeks of training on adjudication. 

They would then be placed in either the primary 
adjudication area, or extended disability area, and they would 
remain there for a period of time and then they would be 
transferred to one of the other areas. 

Generally speaking, the majority of the adjudicators 
in the no-lost-time section would have moved up from clerical 
positions within the Board. We don't start very many of our 
claims adjudicators who eventually end up in primary or extended 
in the no-lost-time area. 

You require, I would suggest, somewhat lesser 
expertise to deal with the more minor claims, and we have found 
that it flows better with a more consistent body of adjudicators 
remaining in that area. It's a smaller group of adjudicators... 
I think there's about fourteen, who deal with tremendous volume, 


but nosdisability.. 


MR. LASKIN: Q. In terms of ID and D, where do they...7 


THE WITNESS: A. Usually the person would have 
been with the Board for, I would suggest one to two years, 
functioning as an adjudicator within one of the other sections - 
either primary adjudication or extended disability - before they 
are referred down to ID and D as a part of their ‘ongoing upgrading. 

Could I ask Ray, who is the supervisor? 

MR. RANTA: Approximately three months within 


thes sectione tore rurtherneataining. 
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THE WITNESS: Yes. After they hit the ID and D 
section they receive an additional three months CEAUN ING cr. e 

MR. RANTA: Three months of training within the 
section. 

THE WITNESS: Before they go on their own. 

SO you would be generally looking at a person who 
has been with the Board for...Oh, I wouldn't think you had too many 
in there who had been less than two years: ~The last couple who 
have gone in there have been through primary, extended and pensions 
before they have gone to ID and D, so I would say they are more 
four to five year employees before imMeyenteechat particularearea . 

MR. LASKIN: Q. All right. Perhaps you can complete 
the organization chart? 

THE WITNESS: AL@ ThevlD@and Deadjudicators have 
the responsibility for assembling the claim file to determine 
entitlement for the particular disease which is being claimed. 

They would do this through sending forms to the 
man, to the employer, to the doctor, receiving those forms back 
and then making a determination whether or not the evidence on 
the forms was sufficient for them to make a recommendation to 
either allow or deny that claim. 

If they feel that further inquiry is necessary, 
they can utilize the services of the investigation staff who work 
in the claims administrative services branch. 

Now, these investigators are located not only in 
Toronto, but throughout our area offices in the province - Thunder 
Bay, Hamilton, Windsor, Kitchener, there are a couple of regional 
offices in London and Sudbury, which is a little different, but 
again, the investigation work would be done by them of claims 
that emanate for that particular area. 

THELeEwisealso aepossibility of utilizing *the mine 


register records Where the man may have been a transient type of 
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fhe WITNESS: (cont ‘di.) employee, he is required to 
work with a mining certificate. Then that documents what mine 
he has worked in for what period of time, and that is recorded 
invour statisticalvservices area, and they would ask them for 
confirmation of the individual's work history. 

When all of that information has been assembled, 
again the adjudicator would make a recommendation to the 
appropriate medical staff as to whether or not the criteria for 
the adjudication acceptance has been met, i.e. that the man has 
been a resident of Ontario in accordance with the provisions of 
the Act, and it varies depending upon the nature of the disease. 

Section 122 has certain residence requirements 
for some diseases. 

They would make a recommendation to the medical 
services branch - either Dr. Dyer or Dr. Stewart would review 
that documentation if you are talking about a silicosis or an 
asbestosis claim. Industrial deafness, it goes to another 
physician but it's the same basic process. 

DR. DUPRE: Maybe just before we get to the 
medical services division, I want to make sure I understand the 
kind of information that an ID and D adjudicator would seek to 
get confirmed by the claims administration branch. 

Now, would the kind of information for which 
he would seek confirmation include whether the employee was in 
an occupation that exposed him to a hazardous substance? 

THE WITNESS: Usually what you are into is...say 
for example the claim came from Johns-Manville...you would not 
normally be investigating that type of claim. Johns-Manville 
have the documentation as to where that individual worked within 
their company and they would provide you with that information. 

In the claims administrative services area you 


are getting anto ‘the case of tan installer or a boiler maker, or 
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THE WITNESS: (cont'd.) what have you, where the 
man is a transient employee, in effect, worked for many employers 
and you really can't establish which employer he worked with where 
the exposure took place. 

So in that case, they would be contacting the man, 
contacting his union, to try and make a determination as to 
exactly where his exposure took place and how long he was employed 
in the various areas. 

DR. DUPRE: And the 'they' who would be doing that 
are the claims administration people, or would it be...? 

THE WITNESS: No. The claims administration on 
the basis of the recommendation from the ID and D adjudicator. 

DR. DUPRE: Would be doing the contacting? 

THE WOENESS;s Yes. 

DR. UFFEN: Could I ask a somewhat similar question 
in that box? I'll go back to the bronchitis example. 

Suppose the adjudicator has got in front of him 
documents - one says bronchitis and the other says asbestosis. 
What does he do? 

THE WITNESS: Well, he would again get ail of the 
exposure data before referring that claim on to our medical 
people for determination. 

DR. UFFEN: Does he have the power of judgement 
as to whether it goes to the medical people or not? 

THE WITNESS: Yes, he would have that. 

DR. UFFEN? = 50 1t.s a no-go Siguation. If he 
makes a mistake... 

THE WITNESS: But I would suggest to you that he 
would not normally be recommending denial if there was any 
suggestion of a chest disease and the exposure criteria was met. 

DR. UFFEN: Not normally, but the fact of the 
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THE WITNESS: Well, if it went to the review 
branchvs.r. 

DR. UFFEN: If he has these two pieces of paper in 
front of him, he makes the judgement as to its future routing? 

THE WITNESS: Yes. But if he routed it to the 
review branch, which we haven't approached yet, I'm sure they 
would refer it back for medical opinion. But I just can't see 
them sending it that way. 

DR. UFFEN: I can understand if it he routes it 
to claims, he routes it to claims review or he routes it to 
medical. What I'm wondering about is when he doesn't route it 
anywhere. 

THE WITNESS: He can't. He cannot make a decision 
to deny on the basis of that documentation. It has to be done by 
the claims review branch. We haven't got there yet. 

DRe URFENS > Thank you. 

THE WITNESS: Okay? 

DRO MUEPEN: gOkay. s.Thattssthe.point. 

THE WITNESS: Now, when the information is 
assembled, they would refer it to the medical services division - 
either Dr. Stewart or Dr. Dyer. They would review the 
documentation and advise the adjudicator whether or not the 
criteria was met as far as the disease was concerned, and those 
are the cases that I would suggest to you that Professor Barth 
was talking about...there was, in the opinion of Dr. Stewart 
and Dr. Dyer, based on their review of documentation, no diagnosis 
of asbestos, no evidence of asbestosis. They would refer it 
back to the adjudicator with their opinion on the file. 

The adjudicator would then review that documentation 
and refer it on to the claims review branch. He cannot deny the 
claim himself. He can make a recommendation to deny. He would 


refer it to the claims review branch. They would then be charged 
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THE WITNESS: (cont'd.) with reviewing all of the 
documentation on the record. If they feel that there is further 
inquiry needed, either in terms of exposure or in terms of 


diagnosis, then they would request that that additional inquiry 


be carried out. Then they would make the determination that the 
man does not have entitlement, and they would communicate that 
decision to the man, advising him the reason for the denial of 
the claim. 

DR. DUPRE: I guess the only thing I am interested 
in at this point is that we go at this slowly. Let me [oll me 


10 


to you this way: I still need, at this point, my...I've gotten 
a very, very useful introduction to the claims adjudication branch 


and its various sections. 
~ Now, I still need to shake hands in the most 
preliminary sort of way with claims review. 

THE WITNESS: Okay. 

There are a staff of approximately fifteen claims 
review branch members. I would suggest the majority of those 
people have come through the ranks of the claims adjudication area, 
20 have held a variety of positions up to and including supervisor 
of one of the extended disability or primary adjudication sections. 

I don't think you would have many in there who haven't got fifteen 
to wenty years experience in the adjudication process. 

When the claim file is referred to them, they are 
charged with the responsibility of reviewing all of the documentation 
20 which has been obtained by the claims adjudicator and by the medical 
services people, and then making a determination regarding 
entitlement, or directing that further inquiry be carried out. 

Now in some instances, this claim would have already 
been referred to the advisory committee, and the advisory committee 
report would have come back... 


DR. DUPRE: Which is the... 
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THE WITNESS : If the medical people have examined... 
DR. DUPRE: Oh, yes. But see, that's much too fast 
5 ror me. 9That s much. too fast. 

I'm still away back in square one, and I want to ask 
you this: can I take it that all claims that have passed through 
the hands of claims adjudicators in ID and D wind up going to 
claims review? 


THE WITNESS: Only those claims where a rejection 


Wu is being recommended. 
DR. DUPRE: Only those claims where rejection 
is being recommended? 
THB WITNESS >) That"s correct. 
DR. DUPRE: And is the same thing true right 
15, 2CrOss the board, namely that primary adjudication or extended 


time claims... 

THE WITNESS: If they are recommending denial, 
then that claim would be referred to the review branch. 

DR. DUPRE: So any claim on which denial is being 
recommended winds up going... 

20 THE WITNESS: To the review branch. That would 
also include a case from pensions where the pensions adjudicator 
has made a determination on quantum...I'm not talking about ID and 
D, I'm talking about trauma...he would have made a decision on 
quantum, the man objects to the quantum award. If he makes that 
objection when it comes back, the pensions adjudicator who made 

2 that determination would refer the claim to the claims review 
branch who would review the decision and communicate that decision 
to the man. 

DR. UFFEN: Would that include degree of disability? 
Lape WLINGoStes Yes, Sir. Yes, Sir. Where the 


30) man objects to the quantum, then it would go through the claims 
review branch. 
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DR. DUPRE: Now, just nibbling at your tasty cookie 
crumb by crumb as I am wont to do, I understand now how a claim 
can go from ID and D to the claims review, and that is basically 
if the adjudicator at ID and D has recommended... 

THE WITNESS: He has recommended denial of the 
claim. 

DR. DUPRE: Recommended denial. 

THE WITNESS: That"s correct. 

DR. DUPRE: That is the only way in which a claim 
can move from ID and D to claims review? 

THE WITNESS: No. The employer may have objected 
to the allowance of the claim. 

DR. DUPRE: Or the employer may have, so there 
are two sets of circumstances but I can take it that only two, 
that will cause a claim to move from ID and D to claims review? 

THE WITNESS: That's right. Yes, sir. 

MR. LASKIN: Q. Or the employee objects to a 
percentage rating? 

THE WITNESS: A. Yes. Yes, the quantum issue 
also goes there. 

Q. So it's number one, entitlement; and number 
two, quantum from the employee's side; and number three, allowance 
from the employer's side? 

eel iiates sCODLeC TE. 

They fall into the minority, employer's objections. 

DR. UFFEN: I've got a minor question about the 
routing. When it goes from ID and D to claims review, does it 
go through somebody who is the boss? In the box you have drawn 
there... 

THE WITNESS: It would normally have gone through 


the team co-ordinator. The claims adjudicator would make a 
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THE WITNESS: (cont'd.) recommendation... 

DR. UFFEN: What I mean is, does it route back 
up through somebody who is called supervisor of claims adjudications 
and then over to claims review, or does it go from ID and D to 
claims review? 

THE WITNESS: No. I think I mentioned that there 
were eight adjudicators in the ID and D section, and two team 
co-ordinators. All of the recommendations for denial would go 

10| through the team co-ordinator before they get to the review branch. 

Now, that same co-ordinator may overrule the 
adjudicator or may direct that further inquiry take place before 
it goes on to the review branch. 

DR. UFFEN: Now, there are two of them. Do they 
divy things up - one responsible for one kind of operation...? 

15 THE WITNESS: No, no. They have four adjudicators 
that they have responsibility for, and the claims from those four 
adjudicators would flow through one, and four through the other. 

DR. UFFEN: Do they specialize, I mean? 

THE WITNESS: No. 

20 DR. UFFEN: They don't specialize...like, I'm 

good at assessing problems and you are good at something else? 

THE WITNESS: No. No, sir. 

DR. UFFEN: No? 

THE WITNESS: No. 

MR DCASKIN:  OffeL take 16 "in"™terms oOf)}the- three 

25} kinds of cases that get claims review, a denial of entitlement gets 
there automatically and the worker doesn't have to do anything? 

THEOWEENGSo eee Siirat  s “COLLECT. 

Q. It gets there automatically? 

A. There cannot be a denial by the adjudication 
branch. It has to be confirmed by the review branch. 


30 
Q. But when we are talking about the other two 
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Q. (cont'd.) circumstances - that is, an objection 
to quantum or an employer objection, they have to be triggered 
by the employee or the employer? 
Aw that SeCOrrecc. 
DR. DUPRE: And presumably how that has been 
triggered is that an adjudicator in ID and D has allowed the 
claim, whereupon the employee is notified and the employer is 
notified, and it is at that stage that either the employee will... 
10 THE WITNESS: I would suggest to you that most of 
the claims flowing from the ID and D section, any objection from 
the employer flows from the charging of the claim...i.e., the man 
has only worked with that employer for a comparatively short period 
of time, and he is suggesting that the claim should properly be 
charged to some other employer. That is the primary reason for 

B an employer objection. 

I would think that in the ID and D area there would 
be very, very few claims where the employer is objecting to the 
allowance of the claim per se. LiecalleOCCun. 

DR. MUSTARD: A question just to help me through 

ag) this Kindergarten course because I'm not quite at his level, the 
adjudicator from ID and D recommends. Recommends to his supervisor? 

THE WITNESS: No. He recommends to the claims 
review branch that the claim be denied, but it flows through 
the team... 

DR. MUSTARD: What if he recommends approval? 

25 THE WITNESS: He approves it on his own. 

DR. MUSTARD: I see. 

THE WITNESS: He can approve it on his own, but 
he cannot deny it. 

DR. MUSTARD: SO he has the power to approve? 

THE WLINESS: That's correct. 

DR. MUSTARD: And is not accountable in a sense to 


30 
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DR. MUSTARD: (cont'd.) anybody? He makes that 
decision? Not even to the supervisor? 
5 THE WITNESS: No, sir. 


Normally he would have had input from the. medical 
services division on the allowance of that particular claim. He 
wouldn't allow an asbestos claim, he would refer it to medical to 
get the input from medical and from the ACOCD. 

MR. LASKIN: Q. Just one thing I'm not clear on. 

te If an employee objects to a percentage rating, if he voices that 
objection by way of indicating he wants to appeal, does it 
nonetheless go to the claims review branch as an initial level of 
appeal? 

THE WITNESS: A. That's correct. And then again 

15 when the... 

Q. There is no hearing at that level? 

ALeeNo 1, cheresi snit: 

Q. It's just reviewed internally? 

A. If the review branch confirms the quantum, 
then that decision would be communicated to the man and he would 

20 be advised of his right of appeal, and then you would be into 
the appeals adjudicator or appeal board hearing. 

DR. UFFEN: Do you mind if we just pursue the 
claims review just a little bit, because we are making such good 
progress? You said there were fifteen people in there. Now, 

= fifteen people must have some kind of internal structure. Do 
they, or do they all run around separately? 

THE WITNESS: No, the claims are assigned to them 
On a case load volume. They wouldn't continually deal with the 
same claim number. 

In the sections I mentioned that the terminal digit 

30 is the keynote, but to avoid the same claims review branch dealing 


with the same people all the time, we structure it so that they 
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THE WITNESS: (cont'd.) receive their claim flow 
from all ten sections, from primary adjudication, from pensions, 
from no-lost-time and from ID and D. So they are not seeing the 
same claims all the time. 

DR. UFFEN: Do they have a boss? 

THE WITNESS: There are three senior review branch 
people, and there is a director of the claims review branch. 

DR. UFFEN: A total of fifteen? I mean, the 
fifteen includes the director and the...? 

THE WITNESS: The number...I would have to check 
the specific number. The total number of people in the review 
branch is twenty-two. Now, some of those are clerical staff. 

There is, I think, five typists and one secretary, 
and the balance are adjudication personnel. 

DR. UFFEN: Now, within that twenty-whatever group, 
do they have a little internal review when they come across a 
difficult problem sometimes? 

THE WITNESS: Yes, they do. 

DR. UFFEN: So they have a little review committee 
of their own? 

THE WITNESS: Yes. The senior review branch 
people that I talked about where there are three, they would 
refer the case on to that person if they felt it would be of 
assistance to them. 

DR. eDUPRE=s Lem noc sure, but. think that I am now 
ready...unless counsel or my colleagues think otherwise...but I 
think I'm now ready to try to understand, at this point, where 
the medical services division fits in. 

THE WITNESS: Okay. 

In the ID and D cases that I talked about, with 


referral to the review branch, if the claim has been referred to 


7540-1171 


} 
{ 
. 
} 


7 Aa-at leauish . 
wet? zisls ties evieoes 


'oacid’ Volved 7oites wires Ee <a pen bo 
cusa'd v@lives ahlake 629136 vei et 
wid . cag YY theews9ed 34 lego 4 vate — 


z ved biter Th ..aatne-astt aera we 
‘vet af) ma eforeg Yo cede, Teton ese eel 
"Yes [eudant= ave egent So gyow get) ees gener 
; citi i fen eoabpes ov hh.  dntds Deb eee 
lemee seg col souiinhts ene stn 
vel ss~dares J abil oot AP Gee 
i @ vel? catw cette lLoatudiak arse ihe: 


aan one enti 3 = 


oh yad> .eet > «SOD Ger 
caijiee~e eyfvasg wh ?oth & eyed gad? oh ce ag 


nes A F, 
ul! «alyet 24a eg «eel ee ee - 
bivrw you ,soudd eth ated ernie sede Se Aied £ 
dt blow 2b 34et 0 ee 


Of Vs jens arta? 3 sae eels ; Tid 
: ’ , _ 
| tod... ealepedae tages 1524. 
@toiw ,onhee@ 0469 2048 


Prt | sone: —— ni 
09 haya tient 


8 


10 


15 


20 


30 


' (6/76) 


- 46 - McDonald, in-ch 

THE WITNESS: (cont'd.) the medical services 
division - which in the majority would be asbestosis claims or 
conditions that they had been referred...it's possible that on 
review of the documentation the medical people would have felt 
that opinion from the ACOCD was required. 

DR. DUPRE: Before we get there, can I ask VOU... 've 
got a prior question. Where would I locate the medical services 
division if I was looking at a chart? 

THE WITNESS: Well, there is an executive director 
of medical services as well, ina comparable position to mine, who 
has the responsibility for the medical services branch, the 
hospital rehabilitation center, the medical aid services branch. 

DR. DUPRE: Now, can we then perhaps just catch 
that in quickly? In other words, in a box next to the one that 
we have JFM in? And that box, incidentally, would be executive 
OITeCton.s). 

THE WITNESS: Claims services. 

DR. DUPRE: Claims who? 

THE WITNESS: Claims services division. 

DR. DUPRE: Claims services division? 

THE WITNESS: - Yes. 

DR. DUPRE: I would now find a box, another box 
at that level, which is the executive director... 

THE WITNESS: Okay. Dr. McCracken is the executive 
director of the medical services division. 

DR. DUPRE: Medical services division. Okay. 

THE WITNESS: Under Dr. McCracken you have the 
director of medical services, you have the director of medical 


aid. They have the responsibility for paying all of the medical 


_aid accounts which are received by the Board, the medical aid 


processing function. 
You have the hospital and rehabilitation center, 
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THE WITNESS: (cont'd.) where you are dealing with 
the trauma cases - the hospital out at Highway 400. 

Under Dr. McCracken's auspices as well, you have 
the industrial disease group of Dr. Dyer, Dr. Stewart reviewing 
chest disease claims; Dr. Hailey and Dr. Thacker who deal with 
the industrial deafness claims. 

DR. DUPRE: Is that industrial disease group, the 
fourth box, on the same level as the director of medical services, 
medical aid and hospital and rehabilitation? 

THE WITNESS: Charles, do you report through Dr. 
Dowd, or direct to McCracken? 

Through Dr. Dowd. 

DR. DUPRE: Oh, so that is down under the director 
of medical services? 

THE WITNESS: That's correct. 

DR. DUPRE: And that is called the industrial 
disease group? 

THE WITNESS: Yes. Those are the chest diseases 
and industrial deafness cases, and there are a couple of others 
IUetherTe Dum buLton Leguiess that's the basic one. 

Again, Dr. Dyer and Dr. Stewart would fall into 
this scateqory. 

DR. DUPRE: And there seems to be another box. 

THE WITNESS: That's industrial deafness. 

DR. DUPRE: That's deafness. 

Incidentally, are there other things under the 
director of medical services, than industrial disease and deafness? 

THE WITNESS: Yes. You have all of the pensions 
medical advisors come under him, and all the section medical 
advisors. Each of these sections...and this one as well...have 
medical advisors located right in the section. So they can go in 
and talk to the doctor about all the cases that flow in that area. 
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THE WITNESS: (cont'd.) In effect, you have a similar 

chart under the director here as you do under the director here. 

He has a doctor who has responsibility for no-lost-time claims, 

two doctors for primary adjudication, ten doctors for extended 

disability...I guess there's about seven or eight for pensions and 

four for ID and D. So in effect you have a comparative chart for 

medical services as what you have for the claims services. 

DR. DUPRE: To take a very simple analogy, I have 

10 the feeling that I am looking here at something very similar 

to a legal counsel in Ontario ministries, who are in the...under 

the Attorney-General, but serve those respective ministries of 

the government, and as in that situation, here what we are looking 

at are medical professionals who are under the director of medical 


services but are assigned... 


LP THE WITNESS: That's right. 
DR ePUPRE ine terms, OL their duties... 
THE WITNESS: To the various claims areas. 
DRE DUCRE- ... CO) the various pranches’ of the 
Claimscu. 
20 THE WITNESS: Services division. 


DR. DUPRE: ..adjudication division? 

THE WITNESS: Claims adjudication, right. Claims 
adjudication branch, sorry. 

DR. DUPRE: Claims adjudication branch. 

THE WITNESS: Now, I don't want to confuse you, 

25} but we are in the process of reorganizing the claims adjudication 
branch, so the chart that you will get will reflect the new 
organization rather than this one, so there will be a little 
difference from what you are seeing there. I'm sorry, but we 
are right in the middle of that. 

a DR. DUPRE: Please don't be sorry. 

| THE WITNESS: The basic principles will be the same. 
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DR. DUPRE: == Do appreciate, of course, that we 
will want to be writing a report that takes account of what is 
currently going on. 

THE WITNESS: Okay. 

DR. DUPRE: So that at such time as, you know, you 
want to show us the existing chart we may invite you to speak to it. 

‘THE WITNESS: Well, I'll tell you, the difference 
would be that there would be no difference in this area, there 
would be no difference in this area, there would be no difference 
in that area. The difference will be here, okay? 

DR. DUPRE: Okay. In between primary adjudication and 
extended disability? 

THE WITNESS: All of the adjudication functions 
will be carried out in the primary adjudication section. 

In other words, until a decision has been made 
regarding initial entitlement in a claim, it will not move from 
this area. So once the adjudication decision is made, that 
thirteen weeks a claim, like I mentioned before, will no longer 
hold true. It will automatically flow to the extended disability 
section, so you will know. All adjudication will be carried out 
in the one area. 

DR. DUPRE: In the accident domain? 

THE WITNESS: In the accident domain, that's correct. 

DR. DUPRE: But not in the ID and D? 

THE WITNESS: No. There's no change in those areas. 

DR. DUPRE: So there is no change in the ID and D. 

THE WITNESS: These two, you move around a little bit. 

DR. DUPRE: And that affects accident claims only? 

THE WITNESS: That's correct. 

DR. DUPRE: But we don't really have to worry about 
iele¢shety 

TiteW CINE Sotmee late secOLCrec$. 
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DR. DUPRE: Dr. Mustard? 

DR. MUSTARD: Can I go over this medical side a bit 
more? Who is the current director of the medical services? 

THE WLITNESS: Dr. Dowd. 

DR. MUSTARD: How do they work in terms of...you 
may not want to answer this question because it may be more 
appropriate to be asked of members of that group...but do they 
sit and formulate policies in terms of medical guidelines, medical 
affairs as they apply in the compensation process in relation to 
industrial disease, and if so, do you know how they do it? 

THE WITNESS: They do it in consultation with the 
claims services division. What we would do is, we would create 
a group of the people involved from both areas to review any 
existing guidelines, or develop new guidelines as the case may be. 
And you would sit down in consultation with the medical people 
and attempt to develop those guidelines. 

DR. MUSTARD: Who would initiate that? Would the 
two senior people, yourself and Dr. McCracken? 

THE WITNESS: That would be the normal practice, 
or the Board itself might indicate that there is a need to 
develop a guideline and they would...but usually the emphasis 
for the development of the guideline would come from the operating 
division. 

DR. MUSTARD: And policies re medical review? 

Your own consulting group, other groups? That would be the two 
senior people who would bring that together to the Board, if they 
felt it was necessary? It would originate at that level? 

THE WITNESS: Yes. The final decision on the 
guideline would be made by the Board. They would be referred 
to the Board for approval, but the presentation to the Board of 
the documentation would be made by the executive director of 
medical services and the executive director of the claims services 


division. 
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DR. UFFEN: Could I...just one more little piece 

of the jigsaw puzzle that I need, if you could show in another 
5 color - say red or green - where does the advisory group on...the 
advisory committee on... 

DR. DUPRE: Occupational chest diseases. 

DR. UFFEN: ...occupational chest disease fit 
in? Who do they advise? 

THE WITNESS: Basically just here. 

a2 DR. MUSTARD: That's into the industrial disease 
group? 

THE WITNESS: The chest group in the medical 
services division. Any referrals to the advisory committee would 
be done through the chest services group. 

DR. UFFEN: I've got written down here, ‘industrial 
disease group' is the expression that was used earlier on. 

THE WITNESS: Well, yes. But you've got chest 
diseases and other industrial diseases. Okay, there is 
industrial deafness yet. 

DR. UFFEN: So I go from industrial disease group 

20 to another little bracket called chest? 

THE WITNESS: Mmm-hmm. 

I guess the chart itself would...I don't know whether 
you show individually on the organization chart or not. Leacte RL TLC ere 

DR. UFFEN: I guess what I'm trying to find: out is, 
the ACOCD, does it advise the chest disease group, but not the 

2 industrial disease group? 

THE WITNESS: Well, you are talking about the 
claims industrial group or the medical? 

DR. UFFEN: It's the medical. 

THE WITNESS: Okay. The advice would come from 

39} the ACOCD to the chest disease group, which is part of the 


industrial medical group within the same medical services division. 
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DR. UFFEN: That's medical. Now what was this 
other possibility you just mentioned? You asked did I mean 
medical or did I mean something else. 

THE WITNESS: Well, down here - claims. 

The report would come back through the medical 
people, but would eventually flow to the claims services division, 
and the ID and D group within claims. 

DR. DUPRE: Just to make sure I understand, these 
medical professionals in relation to the various sections of 
the claims adjudication branch distribute themselves in such a 
way that you can put a couple of numbers under the ID and D box 
that would be the medical people who are part of the chest 
disease group, is that right? 

THE WITNESS: Yes. These ones here relate down 
to here. They would seek their advice from either the chest 
people or the industrial deafness people, or Dr. Burton who 
does some of the other industrial diseases like chemical poisoning 
and so on. 

DR. DUPRE: Okay. And» the ACOCD relates to 
these Board physicians as a consulting physician relates to 
a physician? 

THE WITNESS: I would say yes, sir. 

DR. DUPRE: And since they relate to the Board 
physicians in that way, they relate to those Board physicians 
in their dual capacity up there in the industrial disease group, 
chest disease, and down there working with the ID and D section? 

THE WITNESS: Well, the referrals would always 
be through the medical area. There would be...I can't envision 
any cases where the ID and D claims people would refer the case 
on to the advisory committee without going through the medical. 
It just doesn't happen. All of the referral process is through 


the medical area. 
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THE WITNESS: (cont'd.) Can we go back to dealing 
with the cases, the flow? Okay. 

When the case is referred to Dr. Stewart and Dr. 
Dyer, they make a determination that advice should be sought from 
the ACOCD. They would refer the file documents on to the committee 
to arrange for review and examination of the man. 

DR. DUPRE: I'm going to stop you there because 
again I'm extra slow. I want to make sure I understand how 
it got to Dr. Stewart or Dr. Dyer, who are the chest disease 
physicians. 

As I would understand Di nOws. ct egOL COL tiem is 
that it is a claim that was routed in to ID and D because it was 
a disease claim, and I would take it that the adjudicator on being 
able to form the judgement that it was a chest disease claim and 
distinct from, say a deafness claim, would then have broudhits2c sco 
the attention of one or the other of the chest disease physicians? 

THE WITNESS: That's correct. 

DE eUUPRE se LSetuhnat ecorrect:  .Okay. 

THE WITNESS: Now, the report would flow back from 
the advisory committee after they have examined the man. If they 
determine that there is asbestosis present, they would give an 
Opinion as to the degree of the impairment. 

If they determine that there is no asbestosis 
present, they would make an indication as to whether or not in 
their opinion further examination is required. 

They may suggest that the man be listed for review 
in one year, two years, what have you. I think that...I don't 
know whether you have had any testimony from the committee itself, 
they can be of better guidance to you in this area than I can, as 
to how they make that determination...but if the recommendation 
from the committee or the conclusion of the committee is that there 


is no asbestosis present, that report would be reviewed by Dr. 
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THE WITNESS: (cont'd.) Stewart, Dr. Dyer, and 
they would put a recommendation on back to the adjudicator 
5 that there is no entitlement, that there is no disease. Or 
they could recommend that a further examination be carried out, 
in which case the review process would be initiated in the ID and 
D section. 
But if the recommendation is to deny on the basis 
an that there is no asbestosis, again the adjudicator is required to 
refer that claim on to the claims review branch to make that 
determination. He cannot do that himself. He has to refer it on 
to the claims review branch and then the process is the same as it 
was previously. 
DR. DUPRE: In what sense is it the same as 
15| Previously? 

THE WITNESS: Well, the denial or the recommendation 
for further inquiry would be made by the review branch and they 
would communicate that decision to the man and to the employer 
and to his representative if one existed, and indicate that 


there is no entitlement, the reason there is no entitlement and 


20) advise him of his right of appeal. 
The only additional input that there would have 
been would have been the report from the ACOCD. 
Mee uASK IN +essO.) | bUC.. . 
DR. DUPRE: The report from the ACOCD, though, 
25 has been obtained, as I understand it, before an ID and D 


adjudicator denies a claim? 
THE WITNESS: In certain instances. Yes. You 
remember we talked about those twenty-seven cases? 
De weUULRH em Od teSetLOnt « 
THE WITNESS: Okay. Those would not have been to 
30; the ACOCD. The others would have been. 
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DR. DUPRE: Those would not have been to the ACOCD? 

THE WITNESS: Right. 

DR. DUPRE: And the remainder would have been to 
the ACOCD? 

THE WITNESS: Correct. 

DR. DUPRE: Now, whichever set of claims we are 
looking at, whether it's the twenty-seven or the rest, any claim 
that involved a denial would go to claims review? 

ToBeWLENGoo: sliat: S Correct, 

DR. DUPRE: Now, to your knowledge has it ever 
been part of the claims review process to refer an ACOCD report 
back to the ACOCD? 

THE WITNESS: I really couldn't say. That possibility 
exists...if they feel that there is some clarification required. 
I would think it would be a rarity. 

DR. UFFEN: Just to tidy up one little thing. 

Dr. Dowd doesn't play any role in this flow? 

THE WITNESS: No, sir. He is the administrator 
Of the branch, thats. correct. 

There are also some surgical consultants in there, 
superimposed on the section medical advisors, but they don't have 
a role, or very little role, in this area. 

MR. LASKIN: Q. Just to come back to the questions 
the Chairman was asking, as I understand it, the ACOCD will 
essentially only become involved if there has been an initial 
determination or confirmation by Dr. Stewart or Dr. Dyer that 
there is indeed a diagnosis of asbestosis? 

THE WITNESS: A. No, no. It could be that they 
are seeking the opinion of the ACOCD as to whether or not the 
actual diagnosis is asbestosis. 

Q. All right. They have either made an initial 


diagnosis or they are in doubt? 
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A. Jiat @ correct. 
Q. Okay. 

5 A. And they would seek the opinion of the committee 
on the diagnosis, and then on the quantum as well, and that's done 
at the same time. 

DR. DUPRE: Just so I can understand the ACOCD 
in context, could I ask you to name me a few parallel-type bodies? 
Is there a silicosis... 

Jina INRobsmrboe yOUeWwonL LOO beck in NLStory, 
I think it was formed in about 1926, and it was called the 


Silicosis referee board, when silicosis was added to the Act as 


10 


a scheduled disease. 

Eventually that gave the connotation that they 

15 were a referee board under the provisions of then-section twenty-two, 

which was not the case. They were advisory. And the board 
eventually made a determination that the name of the committee 
should be changed to ACOCD to properly reflect their position - 
namely that of advisor. 

DReeLUCKRE = oO, CNETACOCD, LL can take it, is the 


ay One advisory body that any matters involving any kind of disease 
of the chest will be referred to? 
THE WITNESS: Well, they could be referred. 
They are not necessarily referred. You are usually into the 
asbestosis and the silicosis, the pneumoconioses in cases that 
25 ave rererred there. It*s a primary role. 


DR. DUPRE: All I’m asking at’ this point is to 
understand it in context. Are there other advisory medical 
committees relating to diseases of other parts of the anatomy? 

THE WITNESS: No. 

DR. MUSTARD: For example, do you have an advisory 

30/ committee in respect to lead? 

THE WITNESS: No. 
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DR. MUSTARD: Can I, then, suppose that's true... 
MR. LASKIN: Go ahead. 

5 THE WITNESS: You would have documents, if you 
will, from the Ministry of Labour regarding lead, sound, that 
type of thing, but there is no advisory committee per se in any 
other disease, that I'm aware of. 

DR.MUSTARD: And is the reason then that this 
advisory committee exists partly in the original title of the 


Ls silicosis referee board and indeed the uncertainty aspect of the 
information required, additional advice, in terms of trying to come 
to a reasonable decision? 

DHbewWlINBoo+ore That “s correct;-~sir¢ 
DR. DUPRE: Now, can I make sure I understand 

15 something else...... your reference to section twenty-two, and as 
I take it, the ACOCD is named as such and situated the way it is 
precisely so that it will not be confused with... 

THE WITNESS: A medical referee. 
DR. DUPRE: ...a section twenty-two referee? 
THE WITNESS: That's correct. 
20 DR. DUPRE: Is that correct? 
THESWLINESSs ee Tnat!s correct: 
DR. DUPRE: Well, now, may I ask you, do section 
twenty-two medical referees come into... 
THE WITNESS: They are very rarely used. 
_ DR. DUPRE: ...the picture we are looking at? 


THE WITNESS: Very rarely used. 
DR. DUPRE: To your knowledge have they ever been 
used in asbestos-related claims? 
tite WLINEoo sel nOnest ly could not say, Sir. 
DR. DUPRE: Could you give me a for instance, maybe, 
30 from your experience, of what they are used for? 


THE WITNESS: Usually where you have a conflict 
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THE WITNESS: (cont'd.) of senior medical opinion, 
the board will offer a medical referee...usually it's from a panel 
5 of two or three doctors, the individual would select. 
One of Weiler's recommendations is the creation 
of a more formal medical referee. 
DR. DUPRE: Well, just going to his White Paper 
EOrethesmoment, and the draft Act, so that I can try to understand 
that in context, can I take it that his MRT's would basically 
1? replace the medical referees envisaged by section twenty-two? 
BULeWLINE OO Les, Sit. § | Would think that's. a 
reasonable conclusion. 
DR. DUPRE: Okay. But the fact of the matter would 
be, at least to the extent that you from your experience would 
15 know, that section twenty-two referees have rarely, if ever, 
been invoked in industrial disease cases, or perhaps more 
narrowly - asbestos-related disease cases? 

THE WITNESS: I would think that's a fair 
statement. I am familiar with one case when I was assistant 
secretary of the Board, where there was an industrial disease 
20 case...it was not asbestosis...where a medical referee was 

invoked. But it doesn't happen all that often. 

DR DUPRE i bnjust: findsathateintrigqguing. 

Is this perhaps an appropriate moment to break for 
ten minutes or so? 


MR. LASKIN: Sure. I think’ so. 
25 


THE INQUIRY RECESSED 


THE INQUIRY RESUMED 


MR. LASKIN: If the commissioners are digesting 
30 that chart, I was going to have Mr. McDonald put up the 


corresponding chart on the appeal side. 
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DR. DUPRE: That would just be grand, counsel. 
I have one last question arising from what we were discussing 
before the break, and it's simply this: Is there, Mr. McDonald, 
any particular clause of the statute to which the ACOCD can 
be linked? 

THE WITNESS: Seventy-one, three G, I would 
suggest. 

DR. DUPRE: Seventy-one, three G. That's in 
the revised statute? 

THE WITNESS: Yes. Mm-hmn. 

DR. DUPRE: Seventy-one, three G, which is...I 


see: "Establish, maintain and regulate"... 
THE WITNESS: “Establish, maintain and..." 
DR. DUPRE: ..-."advisory councils or committees, 


their functions and composition". 

THE WITNESS: Yes, sir. 

DR. DUPRE: Thank you. 

MR. LASKIN: Q. Could you assist us, Mr. McDonald, 
by putting up the same organization flow chart on the appeal 


side? 


(REPORTER'S NOTE: At this time the witness 


complied with the above request.) 


THE WITNESS: Once the decision has been made by 
the claims review branch to deny entitlement or deny an 
employer's rejection, they offer the right of appeal, and within 
that advice to the employer is an indication as to how they can 
go about appealing that decision - that is, by submitting the 
appeal to the registrar of appeals. 

The case would then be reviewed by an appeals 
adjudicator, a decision would be made as to whether a hearing 


should be offered or whether the appeals adjudicator could, on the 
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THE WITNESS: (cont'd.) basis of the documentation, 


make a decision. 


4 It would be more often than not that a formal 
hearing would be offered to the individual. He would then be 
advised of the date of the hearing or offered the right of 
appeal and has to select the date of the hearing, and then the 
appeals adjudicator would sit and hear the presentation of the 

10 man, his representative or the employer, and all of the parties 
to the appeal are notified of the date and place of the appeal. 

The appeals can be held in Toronto at the Board's 
offices, or throughout the province at various centers where you 
have a major population - Windsor, London, Sudbury, Thunder Bay, 
Ottawa are the primary areas where they would sit. 

15} The appeals adjudicator again... 

MR. LASKIN: Q. Is he specifically provided for 
in the statute, by the way? 

THEeWLINESS := Ate =Nos 

Q. He is part of section seventy-nine, "The 

33 Board shall determine its own practice and 


procedure in relation to appeals"? 

Ae Yes, that! s®correct. 

The appeals adjudicator would hear the evidence 
presented, could make a decision on the basis of that evidence, 
or could request additional information subsequent to the hearing, 

25| and then he would render that decision and he would be fairly 
lengthy, giving all of the summary of the testimony provided and 
the reasons for the decision. 

Q. As I understand it, if I am an appellant, do 
I have an absolute right to a hearing, or is that a matter within 
the discretion of the adjudicator as to whether to grant me a 


30 hearing? 
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A. No, you would have a right to a hearing. You 
could insist upon a hearing before an appeals adjudicator. 

There are occasions when the appeals adjudicator 
level, the appeals adjudicator on review of the documents would 
indicate that there is really no purpose in him having a hearing. 
He would refer the man on, the case on, for an appeals board. 

But again, if the appellant insists upon it, you 
will have an appeals adjudicator hearing as well. It will go 
back before the appeals adjudicator hearing. 

Q. Just to follow up one question, one comment 
that you made, that the appeals adjudicator after having heard 
the parties could make an assessment that he or she requires 
further evidence. 

Having obtained that further evidence, is that 
further evidence then made available to the parties to make 
submissions on it? 

A. It is made available to the parties, yes. 

Q. Do they reconvene? Do you reconvene the hearing? 

A. Rarely. 

Ore OOLlLy: 

A. Rarely. They would receive written submissions 
in some instances. It doesn't always go to the appellant. It 
would depend on the individual case and what was agreed upon at 
the time the adjudicator had the hearing as to where he was going 
to go with the case. 

Q. He wouldn't necessarily send that information 
to the appellant? 

Nee NO Festi re 

Q. Could that information be in respect of 
asbestos claims, an additional report from the ACOCD? 
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A. (cont'd.) issue that there aren't very many 
cases go there. You have some of the fatalities, but very few 
of the asbestosis cases go there unless it's an issue of quantum, 
and it could go back to the ACOCD for additional input. 

Again, the adjudicator would render his decision 
to the parties and the right of appeal would be included along 
with that decision. If, following the appeals adjudicator decision 
there is a further appeal, it then would be referred to the 
commissioners of appeal and the commissioners themselves. 

Q. Before we get there, what is the relationship 
among the three boxes on the left side? 

A. Okay. There is a manager of the appeals 
adjudicators, who has the administrative responsibility - he is 
a former appeals adjudicator, he is the one required to schedule 
all of the hearings for the appeals adjudicators and assign the 
adjudicators to the cases. 

Q. He has no decision making power? 

A. No. He does not sit as an appeals adjudicator. 
There is no reason he could not sit as an appeals adjudicator 
if so required, if the case load was such that his presence was 
required as an appeals adjudicator, then he could certainly sit. 
But on a general day-to-day basis, he does not have any decision 
making. 

Q. I should have asked you, incidentally, the 
same question about yourself. Do you have any decision making 
power as head of that claims adjudication structure? 

A. I do, but I very rarely am involved with 
claims. It is primarily the administration of the division that 
is my responsibility. 

Q. You yourself could exercise such powers if 
you saw fit, or if the work load was such? 


Baametes. But 2c doesn't occur. 
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Oo.  Tteddesnstioccur? 

A.7 No. 

5 Q. Okay. And the registrar? 

A. The registrar of appeals, again, has no 
decision making power. He is the administrative body, if you 
will, who has charge of the appeals adjudication function solely. 
All appeals to a review branch decision, or one of the other 

‘5 Operating divisions - we have been talking about claims, but you 
can also appeal a decision that has been made regarding an 
employer's assessment or a rehabilitation decision. These would 
flow through the registrar of appeals, but again they are in 
the minority - commutation of pension or something like that. 

It would be referred to the registrar of appeals. 

15 He has the overall administration of the appeals area. The 
scheduling of hearings for the appeals adjudicators falls here, 
the scheduling of appeals for commissioners of appeals and 
the commissioners themselves are arranged through the registrar 
of appeals. 

Q. Before we get to commissioners, there is 

ay another person that gets referred to in some of the materials, 

and that's a worker's advisor. Where does that office come in? 

A. In the notification of appeal, the worker 

is advised that if he does not have a representative, the 

services of a worker's advisor will be made to him free of charge, 

25 and the worker's advisor would assist him in the presentation 

of his appeal either at the appeals adjudicator level or at the 
appeal board level. 
There are three. They currently work out of 

Toronto, but they travel throughout the province as well, to 

represent workers on their appeals. 

30 Q. Do they report to anybody, or are they a 


self-contained unit? 
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A. They report to the vice-chairman of 
administration. They have no operational responsibility as far 
as the appeal system itself is concerned. They are not on that 
Charu. 

Q. They are on another chart? 

A. They are another chart. 

Q. Perhaps we can get to that chart in a moment. 

A. Okay. | 

Some A ier. ints 

A. The appeals adjudicator is a one-man hearing, 
and he renders that decision. 

The commissioners of appeals and commissioners sit 
as a body of three. 

DR. DUPRE: Just before we get to the commissioners 
of appeal, Professor Weiler in his Reshaping Workmen's Compensation 
Report, characterized appeals adjudicators as experienced staff 
employees of the Board who have risen through the ranks. 

Does this make it likely that most appeals 
adjudicators would have worked in the claims review branch 
before becoming appeals adjudicators? 

LOBEWe Noo. em Just chLying tO think of the 
composition of them. I don't think there are any in that area 
who were not members of the claims review branch, or senior 
claims review branch people, at one point in time. 

DR. DUPRE: You can't think of any who were not? 

THE WITNESS: No, that's right. They all came 
through the claims review branch. Most of them were in supervisory 
positions as well. 

No, I don't believe there are any, and I would 
think that the majority of them are twenty to twenty-five year, 


if not in excess of twenty-five year, employees. 
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MR. LASKIN: Q. How long has that position been 
in effect? Does the appeals adjudicator go: back” a long way, or 

5| is this a recent phenomenon? 

THE WITNESS: A. No, I can't give you the exact 
date. I would have to...I'm trying to think of my Own history. 

Q. Have they been around as long as you have? 

A. No. No, there was an appeals tribunal at one 
time, where you had a three-person hearing before the three-person 

10 board hearing, and even then it was not necessarily three. It 
could be two at both levels. But then they made the decision to 
create the appeals adjudicator. 

I would have to suggest that it's over ten years... 
ten to twelve years, I would think. I can check if you feel that 
“ that is significant. 

But when a decision was made to go with the single 
adjudicator, the decision was also made at the Board that the 
appeal board hearings would always be three-member hearings. 

Q. Three? 

A. Right. So they did away, in effect, with 

20| the two-man hearings. But there was a reason for two-man hearings. 
They only had a three-man board at that point in time. They 
created additional board members and commissioners, which gave 
them greater flexibility in terms of being able to sit, and the 
number of cases that they heard also increased. 

The board also, the appeal board, would sit in 

ze Toronto, or travel throughout the province. And again, they 
would render a decision, and their reasons within that decision 
for the denial...or the allowance, at least, depending on what 
the decision was. 

Oe Siri giteemeALesyousnow=taking us to the 

hye amen sty 


A. The commissioner of appeals...okay, you have 
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A. (cont'd.) the members of the corporate board, 

of whom there are six at the present time; you have the chairman, 
5| the vice-chairman of administration, the vice-chairman of appeals 

and three commissioners of appeal. They make up the corporate 
board. 

The corporate board does not normally sit on any 
adjudication decisions. They have that power, but they do not 


normally sit on any adjudication decision. That is the 


bi commissioners of appeals report through the vice-chairman of 
appeals, and there are three-member boards. It could be made up 
of three commissioners of appeals, or just three commissioners, 
depending... the content of the appeal board would vary depending 
upon who was available for the hearings and where they would be 
15 role af ma DB oe 
Again, they would hear the case...I'm sorry, John? 
Oe Nove ites just 1 think I now am° behind |you, 
Mr. McDonald. 
The corporate board...the board? 
AS the board. 
20 Q. That operates the WCB? 
Ae Rights 
Q. Is how many people? 
oa SUK. 
Ce PSH? 
_ A. Yes. The chairman, two vice-chairmen, the 
vice-chairman of administration and the vice-chairman of appeals. 
The vice-chairman of administration has no decision-making 
function. He is the general manager of the organization. 
Q. And three other commissioners? 
A. Commissioners of appeals. 
30 Q. And that's the corporate board? 


Ay Uthat’ s@the fcomporate board? 
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Q. I take it...there is a typographical error in 
Professor Weiler's report at page one zero nine when he says 
there were sixteen commissioners. That should have read six. 

Biss ~=NO; 

Om, NOC, ei. sorry 3 

A. I'm talking about the corporate board now. In 
addition to the corporate board, there are also commissioners whose 
sole function is to sit as appeal board members to hear individual 
cases. The number is not sixteen anymore. There have been a 
couple...one of the commissioners of appeals retired. 

Q. So the vice-chairman of appeals at the very top 
there is... 

A. A member of the corporate board. 

Q. ...a member of the corporate board under 
section fifty-seven of the Act? 

A. Yes. 

Q. The commissioners of appeal...? 

A. Are also members of the corporate board. 

Q. The corporate board. Three of them? 

A. Yes. The commissioners are not members of the 
corporate board. I guess you could really put them in a separate 
box there. 

I guess, a personal opinion, to be more reflective 
of the duties, you might like to reverse those titles, because it 
gives the impression that the commissioners of appeals sit only 
On appeals and the commissioners are part of the corporate board, 
and it can be confusing. 

But when they were created, the position already 
existed so they added commissioners as such. 

Q. Are those commissioners, as such, specifically 
referred to in the Statute? 


A. Under section sixty-three, four, "The other 
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A. (cont'd.) "commissioners shall assist the 
vice-chairman of appeals in the performance of 
his duties." 
Q. Mmm-hmm. 
DR. DUPRE: What section is that again? 
THE WITNESS: Sixty-three, four. 
MR. LASKIN: Q. Oh, I see. But we really have 

to go back to section fifty-eight, I take it? 

THE WITNESS: A. Yes. 


Q. "What commissioner means, amongst other things... 


A. "And such commissioners as the Lieutenant- 

Governor, in council”... 

So they are in addition to commissioners of appeal. Section fifty- 
eight, and then you get into sixty-three, four, and their function 
is solely in the appeals area. 

Q. Can you have an appeal where three commissioners 
will hear the appeal, or must there always be either the vice- 
chairman of appeals or a commissioner of appeals? 

A. No. Three commissioners can hear the case. It 
is not necessary to have one of the corporate board members as a 
Darteor thar hearing. 

Q. Is the purpose of their appointment because of 
the work load? 

A. Yes. Because of the increased travel, the 
board at one point in time, when itwasa three-man board, solely 
held hearings in Toronto. Then when they made the decision to 
travel, you required greater flexibility and increased numbers, 
so they increased the number of commissioners and they now travel. 
I would suggest that there is very rarely a week when there aren't 
commissioners outside of the office on hearings, in another city 
in the province. 


QO. Does the vice-chairman of appeals, to use a 
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Q. (cont'd.) legal analogy, perform the same kind 

of role vis a vis his commissioners as a chief justice of a particular 
5 court might? 

A. I'm not familiar with that role, but the 
vice-chairman of appeals doesn't sit on very many cases. He has 
the overall administrative responsibility for the operation of 
the appeals area. He does sit on some cases, but not many. 

Q. Not very many? 

bi A. Yes. He was a former commissioner of appeals 
and moved up to the vice-chairman of appeals at the retirement of 
the last vice-chairman. 

DR. DUPRE: Do the commissioners of appeals, 
capital C, capital A, who are also corporate board members, 

15| roughly how much of their time do they devote from appeals as 
distinct from, of course, their corporate board duties? 

THE WITNESS: The majority of their time is 
devoted to the appeals area. The corporate board per se meets 
On a regular basis once a month, and otherwise as required 


depending on the work load that they have. 


20 But the majority of their time is most definitely 
spent on appeais. 
DR. DUPRE: And now your straight commissioners 
would spend a hundred percent of their time? 
THE WITNESS: All their time. They have no 
= corporate responsibilities whatsoever - all on appeals. 


MR. LASKIN: Q. Are they full- or part-time 
appointments? 
THE WITNESS: A. Full-time appointments. They 
are there every day. 
DRe DUPREY= Are=they order~in-council “appointments? 
30 THE WITNESS: Yes, they are. Order-in-council 


appointments. The board does not appoint any commissioners, 
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THE WITNESS: (cont'd.) commissioners of appeals, 
vice-chairmen or the chairman. They are all order-in-council, 

5 and the term is set out within the Act. 

DR. DUPRE: Where is that found, by the way? 

MR. LASKIN: Section fifty-eight. 

THE WITNESS: Section sixty-one. 

MR. LASKIN: Q. Oh, the term? 

THE WITNESS: A. Yes. 

Ube Q. Five years? 
A. Not more than five years. 
DR. DUPRE: Oh, I see. And section sixty-one 
applies to all commissioners? 
THE WITNESS: That's correct. 
15 DR. DUPRE: All commissioners of appeal and 
commissioners? 

THE WITNESS: Yes. 

DR. DUPRE: That term, though, in section sixty-one, 
the commissioners, does not include the chairman or the 
vice-chairman? 

20 THE WITNESS: Yes, sir. It does. 

DR. DUPRE: Oh, it does? 

THE WITNESS: Yes, sir. They are commissioners 
per se. | 

DR. DUPRE: Okay. 

MR. LASKIN: I think, Mr. Chairman, if you go back 

=| to section fifty-eight, the term commissioners is... 

THE WITNESS: Defined. 

MR. LASKIN: ...defined. 

DR. DUPRE: I see it. Thank you. 

THE WITNESS: Again, they would hold a hearing 

30; as an appeals adjudicator, and render a decision following that 


hearing. 
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MR. LASKIN: Q. Could we trouble you one last time, 
Mr. McDonald, to put up the administrative framework of the Board, 
the organization chart that pertains to the administrative 
framework from... 
THE WITNESS: — A. The top? 
QO. From’ thestop? 


(REPORTER'S NOTE: At this time the witness 


complied with the above request.) 


SOE SWLINGoOs LoL ninke that's oot most of ‘it. 

Okay. You have the corporate board, which is 
Mademip Olethe.. On, Cripes, f left off the...in effect, that 
makes up the corporate board. 

The secretary of the board has the administrative 
function only. He has no direct-line management. The worker's 
advisors report to the vice-chairman of administration, the 
general manager. : 

You have an assistant general manager and senior 
executive director who reports to the vice-chairman of 
administration and general manager. 7 

Reporting to the assistant general manager are the 
executive director of claims, myself, the executive of vocational 
rehabiliation, the executive director of communications and 
the executive co-ordinator of regional Operations, and area offices. 

Doe DULRM el aiustecCalt read...what's the 
Handwriting neenateDOx.. . 2 

THE WITNESS: Assistant general manager and senior 
executive director. My printing leaves something to be desired. 

DR. DUPRE: Assistant general manager. 

THE WITNESS: Yes. And senior executive director. 

DR. DUPRE: And senior executive...well, that's 
the title of one person? 

THE WITNESS: Yes. That's correct. 
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DR. DUPRE: Okay. 
MR. LASKIN: Q. Who is that person? 
5 THE WITNESS: A. Bill Kerr. 
Then you have three executive directors reporting 
to him - the executive director of claims... 
OO.  Thatésavou. 
A. ...vocation and rehabilitation, and 


communications. They report through him to the vice-chairman 


Ui of administration/general manager. 
DR. DUPRE: What's the REG OP, or whatever that is? 
THE'WITNESS: Oh, regional operations. 
DR. DUPRE: Oh, regional operations? Okay. 
THE WITNESS: We have an office in London, and an 
15 office in Sudbury, where adjudication is done. The other area 
offices do not do adjudication. All the balance of the adjudication 
is done in Toronto. 
DR. DUPRE: Now, the regional operations are on 
the same level as the claims, the vocation and rehab, and 
communications? 
20 THE WITNESS: It is one level below. 
DReBDUPREte haters ;enotabelow...it..doesn’?t report... 
THE WITNESS: It doesn't report to an executive 
director. It reports to the senior executive director. 
DR. DUPRE: I see. 
THE WITNESS: It's on the same level as the program 


planning, secretariat, the actuary and the solicitor, that I've got 
going into the vice-chairman of administration and general manager. 


The executive director of medical, the executive 


director of finance, the executive director of administrative 
| services - he has responsibility for the plant operation, the 
30; computer system - the safety education and the human resources 


personnel function. 


7 (6/76) 7540-1171 


rut < head as sige: 
tuys ags-—soe* addr etme pn 


weit cent wo’) TEs Pieter 7 iN 410 
end tc .23b aentgarr prea g 


ati Sewdsasytego Ieptiet «70 
2oitm) mr @enleta. ne svei:s? panes 
oastag’ ate er ae ‘witagi Qube cle Cre 


eae af! to oarsded) Sad ZR alin ca hccer 


(oo) saago -LeTaex eet. swore ido. ie —_ 
Ls Mode, Ord pad aebe ate, amibel a arg 


wi Lax Deva} ena ee 22 

"reech Ff. were SG ei ageE 

ay Tu i ie og Times ls aoa 
309. 3254 wih areort 


te ever) tse 90 layed ellen eee foe 
ve. fe? eas patie Sot oy: 
pantoty JernG lip Seas 

eo *fe-ore S42, 


warzone ee os es 


- 73- McDonald, in-ch 
MR. LASKIN: Q. The vice-chairman of administration 
and the general manager is...? 
5 THE WITNESS: A. Al MacDonald. 
Q. Al MacDonald? 
Dee COLLeCE. 
Q. And the executive director of vocational 
and rehab? 
Aan SAL ee DaLnbrougn, -D.AeRIN ceo R OU LG HH. 


Q. And the executive director, medical? 


10 


Aan Die McCracken. 
QetelDonsMCGracken? 
As That \s .correct. 
PPS is policy planning secretary. 
15 Dw MUcTARD ss oOLl Yyiagsloes, the .PPE report .to athe... 
THE WITNESS: To the vice-chairman of administration. 
DR. MUSTARD: .So the only group coming to the 
assistant general manager are the people on the left? 
THeEaWLiNpoos.e ponat. is; conrect.— ciaims ,.rehab, 
communications and regional operations. 
20 DR. DUPRE: And that box 'medical', is the medical 
services division box that you fleshed out for us before? 
THE WITNESS: That's correct. 
I'll make copies of the actual charts available to 
the Commission. 
DR. MUSTARD: One other question, the line goes 
up to the MOL. That's to the Minister of-Labour? 
THE WLTNESS )) ThesMinistersor. Labour, that’s right. 
DR. MUSTARD: Not the ministry? 
THE WITNESS: No, minister. 
DR. MUSTARD: Accountable to the Legislature through 
30; the Minister of Labour? 
THE WITNESS: That's correct. 


25 
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MR. LASKIN: Q. The special rehabilitation assistance 

programs and the like are out of vocation and rehab? 
5 THE WITNESS: A. Vocation and rehab. That's right. 
Q. Is there any particular organization that flows 
under that? 
A. Yes. There is an organizational chart for 
the vocation and rehabilitation division as well. I don't think 
re that I would like to present that one for you. They are also in... 
okay, I can get it for you and I would prefer to do it in that 
manner rather than put the chart on the board for you. 

It's the same basic structure. You have the 
executive director and then you have two directors within that 
branch. You have a divisional co-ordinator who works with the 

15 executive director, and then you have the managers of the various 
areas, the various functions that they carry on within that. 
The chart is more descriptive. 

Q. And the position of secretary, of course, is 

the position that you formerly held and is now held by Mr. Joma? 


: Awe Mr. Joma, that's correct: 
20 


MR. LASKIN: Perhaps since we only have a few 
minutes left, are the commissioners content with that chart, or 
Cie Olle sr. 
DR. DUPRE: Dr. Mustard? Dr. Uffen? Are we 
finished with that chart? 
25 DR. UFFEN: I suspect we will want to come back to 


Veiely ches doleseh her Gable) sige celbh ayy 
THE WITNESS: What I'll attempt to do, sir, during 
the noon recess, I can get you the actual charts, which are maybe 
a little easier to follow than what you have here, if that would 
be of assistance. I would be glad to get them. 
30 DR. UFFEN: Mr. Laskin, is it your intention to 
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DR. UFFEN: (cont'd.) initiate some questions about 
the relationship between the appeal structure and the advisory 
medical group? 

MR. LASKIN: I was going to ask Mr. McDonald a few 
questions about that, but by all means go ahead. 

DR. DUPRE: I'm teeming with questions that you 
probably already thought of, counsel, on the appeals thing, but 
Poethatisea chapters you wish to hold off-until after lunch, that's 
fine. 

MR. LASKIN: Well, can I do this before lunch - 
One thing I wanted to have Mr. McDonald identify, and because it's 
a document and we'll all have a chance to look at it over the 
lunch hour, is the Board's present policy on access to documents. 

I think, Mr. McDonald, you have been good enough 
to provide me with several copies of the Board's current policy 
statement on access to files. 

THE WITNESS: A. Yes, sir. 

MRIELASKIN: SaWhnathipctnink I will do is get you to 
identify this as being the policy statement, and then I can 
circulate and we can all have a chance to look at it over lunch. 

THE WITNESS: Yes. 

MR. LASKIN: Q. Is that in fact the statement? 

THE WITNESS: A. The document is headed, Policy 
Statement - Access to Workers' Claim Files. It's a general 
statement, the guidelines covering the access, and it was dated 
December 28, 1981. 

Q. And has been in effect since then? 

Aaa iihateseconrect jessie. 

Q. Can I just ask you generally, and we may have 
some more specific questions on it after lunch, but does it 
generally implement the recommendations made by Professor Weiler 


sek Vet bis Bary 
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A. Yes, sir. Once there is a disputable issue, 

the man is provided with a copy of his claim file...all of the 
5} documents within that claim file...or his representative. 

MR. LASKIN: Perhaps we can give that an exhibit 
number. 

THE WITNESS: There is some additional documentation 
in that folder that you have produced. I wasn't sure if you wanted 
to identify that as well. 


re MR. LASKIN: We may get to that. 
MR. LASKIN: Q. Just coming back to the appeal 
structure for the moment, the three-person appeal board, which is 
I take it, the final appeal board, the final appeal route within 
the Board itself? 
15 DHESWLINES oO GA.) Thaivish correct. 
Q. Comes on appeal from an appeals adjudicator 
normally? 
A. Normally, yes. But you can go past the 
appeals adjudicator in certain instances. 
Ore a oht.@ J Ol. Cankgo directiva from. the 
= claims review branch directly to.. 
A. To an appeal board hearing. 
Q. To the appeal board? 
Ane sitet SS) GLonc . 
Q. Those kinds of cases would be what? Difficult 
25 cases where it is anticipated it will get there... 


A. In some instances, yes. But again, as I 
suggested, if the appellant or his representative is insistent, 
then an appeals adjudicator hearing would be offered. 
Oeee anda? 3 
A. The practice would be that they would advise 
30 the man that an appeal board hearing has been scheduled and he could 


make the decision as to whether he wished to invoke the appeals 
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A. (cont'd.) adjudicator level. 

DR. DUPRE: Can I just ask you about that in terms 
of how it squares with Professor Weiler's description? I'm looking 
at page one zero nine. 

TOMeW LUNE Goce ts MesOrLy . sir.) l don't. havea copy 
of Professor Weiler's report with me. 

Diem vULRM saieCaneLeadaLe,maclLually- walt. S quite 
brief. 

If you look at page one zero nine, you see the 
paragraph, second paragraph, which begins with the words, "This 
still leaves"? 

THE WITNESS: Yes, sir. 

DR. DUPRE: If you go down that paragraph, they 
encountered a two-stage system of appeal. 

"The first stage consists of review by appeals 

adjudicators - experienced staff employees of 

the Board who have risen through the ranks. 

Appeals adjudicators disposed of thirty-six 

hundred appeals last year. Their initial review 

of the file may result in its being sent on to an 
appeals court." 

THE WITNESS: Yes, sir. 

DR ee DUPRE -sDOm mtakeerte trom that, chien, that, an 
appeals case will invariably go to an appeals adjudicator for 
initial review? 

THE WITNESS: Yes, sir. 

DR. DUPRE: The appeals adjudicator may then hear 
an appeal himself, or he may instead direct the appeal straight to 
the appeal court? 

MHBaW EINE oOo se hac ws COLLeCL, Slt. 

DR. DUPRE: And it is entirely within the discretion 
of the appeals adjudicator himself whether to hear the appeal or 
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DR. DUPRE: (cont'd.) do away with that stage and 
ship it straight to the appeals board? 

THE WITNESS: Yes, sir. 

WR. UUPREs “lesee. 

MK LASKIN: «O..9 And.... 

Did you want to pursue that? 

DR. DUPRE: I guess the question that comes to mind 
immediately is, do appeals adjudicators - are they given any 
criteria on the basis on which to base...? 

THE WITNESS: Usually it would be a case which is... 
well, obviously a decision which is, if you will, contrary to the 
stated policy of the Board, or an issue which does not meet the 
criteria of the Act itself, where the appeals adjudicator would 
have no option but to confirm the initial decision of the claims 
review branch. 

I guess an example would possibly be where the 
individual had not requested personal coverage under the provisions 
of the Act prior to the time of the accident. The evidence is 
there that no such request was made, there is no point in the 
adjudicator...there is no additional evidence to present. It's 
merely a review of the evidence, and he would have no purpose in 
hearing that case. He would refer it on to the appeal board 
itself to hear the case, because there is no new evidence to be 
presented regarding the fact situation of the case. 

DR. DUPRE: This is an appeal from an employer, 
that you are describing here? 

THE WITNESS: Yes. An employer who has failed to 
request personal coverage and his claim has been denied on the 
basis that he has not requested personal coverage and he would 
not have entitlement. 


That's an example. 
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MR. LASKIN: Q. Why wouldn't he make that decision 
himself on the basis of the evidence before him? 

5 THE WITNESS: A. Well, the man still has the 
right to go before the appeal board. Like, he can make that 
written decision and present it to the man, but the man still has 
the right to carry that appeal to the appeal board. You cannot 
eliminate that final step, so all he is doing is saying there is 
no purpose in my rendering this decision - I cannot change the 

os decision based on the facts. I will refer it on to the appeal 
board to hear the case. 

I would suggest to you that the carrying of the 
case before the appeal board I don't think would result in the 
change in the decision either, but that's the type of thing and 

15| they would have to hear it even though... 

Q. You are saying the appeals adjudicator wouldn't 
change the decision because he would otherwise be going 
contrary to Board policy? 

A. I'm saying he is going contrary to the Act. 
The man has not requested personal coverage prior to the accident. 

rau DR. DUPRE: Dr. Uffen? 

DR. UFFEN: The appeals adjudicators who are 
handling, I guess many cases, what is their career path? 

Do they ever move out of appeals back over into some more senior 

position in the rest of the structure? 

25 THE WITNESS: I guess, as I suggested, the appeals 
adjudicator role has been there for approximately ten years. 

The majority of the people who have left the position of 

appeals adjudicator have retired, because they were up in the 
twenty-five, thirty year range when they entered into it, and they 
completed their service in that area and retired. 

30 DR. UFFEN: Any that haven't? Any notable exceptions 


that have gone up through the structure in some other route? 
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THE WITNESS: I can't think of any offhand that 

have been appeals adjudicators and have come back into the 
5} management stream. 

DR. UFFEN: And the only way- they could become 
a commissioner is if the government, by order-in-council, made 
them a commissioner? 

THE WITNESS: That's correct. 

MR. LASKIN: I'm just thinking of Mr. Edwards' time 


be problem, Mr. Chairman. 

DR. DUPRE: I think it is now appropriate for us 
Cosrrsesuntil two oLclock. 

MR. EDWARDS: Thank you, Mr. Chairman. 

THE INQUIRY RECESSED 
15 
THE INQUIRY RESUMED 
DR. DUPRE: May we resume, please? 
Dr. Uffen has a question that he wishes to pose, 
50 that relates to a matter that was under discussion when we rose. 

Dr. Uffen? 

DR. UFFEN: We were talking about the organizational 
structure for appeals...still on the board...and I have been 
interested in the career path for appeals adjudicators, of which 
I remember there were several. I have forgotten how many. 

25 THE WITNESS: Thirteen. 

DR. UFFEN: Is my recollection correct that they 
were drawn from other parts of the organization and were, generally 
speaking, men with considerable experience? 

tHe WLINROSs 8 thats COrrect, sir. 

- DR. UFFEN: Maybe twenty-odd years, or something 


like that? 
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THE WITNESS: Yes, sir. 

DR. UFFEN: I'm curious about their future career. 
What opportunities are open for promotion or career development 
for an appeals adjudicator? | 

THE WITNESS: I guess I can relate best that all of 
the positions within the Board, up to the executive director level, 
are all part of a posting process where when the job becomes 
vacant, that job is posted internally and if the need is seen, 
externally advertised as well, so that anyone who has an interest 
in any of the positions that are available would apply for those 
positions. . 

The level above the appeals adjudicator would be 
the manager of the appeals adjudicators, the directors of the 
various branches and the registrar of appeals. 

I guess the most recent vacancy - there were two 
directors, the director of the claims adjudication branch and 
the director of the claims review branch - those individuals had 
the opportunity to apply for either of those positions as they 
became vacant. 

DR. UFFEN: So there are about four or five...the 
manager Of appeals adjudication, which would be straight up the 
appeals... 

THE WLINESS: Yes. 

DR. UFFEN: ...is the registrar of appeals regarded 
as a promotion from manager? 

THE WITNESS: Yes, sir. Yes. 

DR. UFFEN: Then the other one would be director? 

THE WITNESS: Directors of the various branches. 

DR. UFFEN: It's a little hard for me to grasp so 
quickly, but would those be normally regarded as promotions to go, 
say, from registrar of appeals to a director? Would that be a 


promotion or sideways? 
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THE WITNESS: No. The registrar of appeals is above 
the level of directors. 
5 DR. UFFEN: Above the level of directors? 
THE WITNESS: Yes. 
DR. UFFEN: Roughly how many appeals adjudicators 
are there? 
THE WITNESS: Thirteen, sir. 
DR. UFFEN: Thirteen. So there are career 
be Opportunities, along with a lot of other applicants, for about 
four of them. What happens to the ones ibeyehe fale) eyin eek fyi 
THE WITNESS: Well, the career opportunity is there 
for all of them, should they choose to follow that. Like, the 
Current executive director of the vocation and rehabilitation 
15 division, for example, came out of the claims adjudication branch, 
and the’ current co-ordinator of the regional operations area also 
came out of claims adjudication. But the opportunity is there 
for anyone to apply for these positions. 
DR. UFFEN: Let me put it this way. If an appeals 
adjudicator doesn't make application for a vacancy that occurs 
20/ someplace, can he be required to? 
| THE WITNESS: He can be a management nominee. Yes, 
Site 
DR. UFFEN: He can be a nominee? 
THE WITNESS: Yes. 
DR. UFFEN: But he could elect to finish out his 


a career and retire? 
THE WEINEOS: “Yes, Sit. That's correct. 
DR. UFFEN: So there's three parts - retire... 
THE WITNESS: Nominee. 
DR. UFFEN: ...management nominee, or... 
30 THE WITNESS: Or apply. 
DR SUPE EN "stays 
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THE WITNESS: That's correct. 

DR. UFFEN: Who decides on senior promotions and 

5| appointments? 

THE WITNESS: For: thesposition: of director, the 
interviews would be carried out by the executive director involved. 

Like, for any of the directors positions within the 
claims adjudication branch, of which there are three - the director 
of the review branch, the director of the claims adjudication 

9 branch and the director of the claims administrative service branch - 
the conduct of the interviews would be done by the executive 
director. 

DR. UFFEN: Who decides? 

THE WITNESS: The executive director would normally 

15| ave that decision and would make that recommendation to... 

DR. UFFEN: To whom? 

; THE WITNESS: Generally to the senior executive 
director or the vice-chairman of administration, depending upon 
which area you are, but it would be very rare that those 
individuals would overrule the executive director. It's his 

20| operating branch that... 

DR. UFFEN: You don't have the equivalent of a 
promotion committee, where a group of people sit in judgement of 
the various applicants? 

THESWLINESS: No, Sir. 

DR. UFFEN: It's a line promotion, up the ladder? 

THEEWLPNESS:: aThatis correct),4sinrn. 

DR. UFFEN: That answers my questions. 

THEEWUTNESS#s4m ne theien if .vyouewill, coming inj from 


25 


the team co-ordinator to the supervisor role within the adjudication 
branch, the director of the branch, in consultation with the 
30; managers, would review all of the applicants and they would make it 


a joint decision. But when you get to the director level, it is 
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THE WITNESS: (cont'd.) usually on the basis of the 
interviews carried out by the executive director. 

He would certainly consult with the... 

DR. UFFEN: Doesn't the Board itself have any role 
in the senior...in approving the senior appointments? 

THE WITNESS: To the executive director level, yes, 
sir. But I was talking about the director above... 

DR ULE EN mL me SOGLV, 

THE WITNESS: Executive director and above. 

Like, my appointment as executive director of 
the claims services division was approved by the Board. 

DR. UFFEN: But below executive director it can be 
a one-person appointment? 

THE WITNESS: I would consult with my superior 
before making that final decision, sir, but it is basically my 
decision. 

DR. UFFEN: Does the same thing apply to salary 
increases? You know, promotion may only come once every five 
years or so, but annual salary increments, how do... 

THE WITNESS: You have an incremental system that 
you would obtain that next salary level on your anniversary date, 
Sits 

DR. UFFEN: That's an annual increment, but are 
there any merit increases? 

THE WITNESS: You would go to the maximum of the 
job position, but to go beyond that you would have to have a 
recommendation from the supervisor or the individual supervisor 
to the vice-chairman of administration, before you would go into 
the... 

DR. UFFEN: There are internal barriers within 
the ring? 

THE WITNESS: That's correct. 
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DR. UFFEN: And who decides on whether he gets it? 
One individual? 
THE WITNESS: Ultimately, the vice-chairman of 


; administration would have the final decision, but the recommendation 
would come from the executive director, or in the case of one 
below him the director would recommend. 

DR DEE EN.) JUST. One man.2 

THE WITNESS: Yes, sir. 

10 DR. UFFEN: Okay. 

MR: LASKIN= | Thank you, Dr. Uffen: 

DR. DUPRE: I just want to make sure I have a sense 
of one thing. If the director level is basically the level that 
is immediately above the level of an adjudicator... 

THE WEINESS: "NO, Sir. NO, nO. NO,.Sir. 

15 


LE vous look ateutne, organizational, chartefor the 
claims adjudication branch, which is the third page of the 
documentation you have there... 
DR. DUPRE: Right. 
THE WITNESS: If you look, for example, under 
20 the continuing disability section...now, I suggested to you 
earlier that we were in the process of reorganizing and the names 
would be changing. Within that section you have claims 
adjudicators reporting to team co-ordinators, then to the 
supervisor, then to the manager of the continuing disability 
section, then to the director. 

25 But for all of these positions... 

DR. DUPRE: I had mixed them up with the appeals 
adjudicators. esOsitll just start all over again. 

THE eWLENESS te On, Tokay. 

DR. DUPRE: I take it that the next level up from 
an appeals adjudicator is at the level of director? 

THE WITNESS: No, it will be the manager of the 


30 
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THE WITNESS: (cont'd.) appeals adjudicators, or 
a lateral move to a manager in one of the operating divisions at 
5 the same level. 
DR. DUPRE: Oh, okay. So at this point there are a 
number, there will be a fairly substantial number of positions... 
THE WITNESS: Oh, yes, sir. 
DRe DUPREs=,....that are senior,.to. that of, appeals 


adjudicator - not just at the director level, but at the manager 


10 level as well? 
DR. UFFEN: And whether they get it or not is a 
one-man decision. 
DR. DUPRE: Okay. I was just trying to establish 
the number of higher positions, but it's fairly substantial. 
oe THE WITNESS: When you suggest that they are a one- 


man decision, Dr. Uffen, I think that the director would consult 
with the executive director involved in making that recommendation, 
and I guess because of the length of service, the majority of 
the people who are in the director/executive director level, you 
would have a fair knowledge of that individual's capabilities 

20 that he has shown in various areas over a period of time. 

They have, if you will, a promotional matrix that 
they look at as to whether the individual meets the service 
requirements, the educational requirements, where his experience 
has been within the organization, in making that recommendation. 


DR. UFFEN: Is it common to all...everybody uses 


oy the same matrix? ; 
THE WITNESS: There is a different matrix for 
the different positions. 
DR. UFFEN: But a similar structure? 
THE WITNESS: Yes, sir. 
30 DR. UFFEN: I guess what's bothering me, and we 


see all kinds of different organizational structures...I have 
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DR. UFFEN: (cont'd.) come up through a so-called 
collegial system where things rarely happen that way, where the 
5 boss decides...but is it not possible that if somebody doesn't 
behave too well in the eyes of his immediate superiors, his 
chances of salary, merit increases and promotion are very drastically 
affected by the opinion of that one individual senior to him? 
THE WITNESS: You have within the area...let's take 
for example the claims supervisor. He is working for a manager. 
” Now, he meets on a regular basis with that manager, 
also with the director and with the other managers of the area, the 
two managers of the area. When he is applying for a more senior 
position, i.e. a manager's job within the adjudication branch, the 
director would be consulting with the three managers to get their 
15 Opinion as to the relative merits of the candidate. 
The ultimate decision is a one-person decision, but 
he certainly consults with others before the decision is made. 
DRY (UPRENSVelseitvobligatory thatehnericonsults?/ sor 
ESechateawVOolLuntary? 
THS WLINBSS: d2swouldn’t sayeatis obligatory, but 
20 I would say it is done in all instances. 
Like, at the present time we are in the process of 
reviewing the applicants for the position of supervisor, and 
those interviews... 
DR. UFFEN: Supervisor, again? 
THE WITNESS: Claims adjudication branch. 
DR. UFFEN: Okay. 


THE WITNESS: Those interviews are being carried 


25 


out by the manager, and then the manager in consultation with the 

other two managers and the directors, having regard for the matrix, 

will make recommendations for the supervisory position, and they 
30; are generally coming from either the team co-ordinator level or 


some other area within the Board where they have that experience. 
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DR. UFFEN: It's not uncommon in some big, complicated 
organizations to have a committee that can poke in every once in 
5 a while and see whether somebody has been overlooked - I'll use 
the polite expression - by virtue of the system...sort of an 
external audit which leaks down a tier to avoid lack of partiality. 
Do you have any such governor on your system? 
THE WITNESS: Only in the immediate supervisor of 
the person who is making the recommendation. | 


Md DR. UFFEN: Okay. I understand the system. 

DR. DUPRE: Counsel? 

MR. LASKIN: Mr. McDonald, thank you for bringing 
these charts to us over the lunch hour. 

THE WITNESS: I would caution you that some of 

16 the names of the individuals in some of these positions might not 
be correct, but the chart itself is basically correct. 

MR. LASKIN: Q. What we have is the present 
structure. We may not have in every case the present and proper 
name associated with the position? 

THE WITNESS: As - That*s “correct? 

20 Q. Can I just ask you with respect to the 
organization of the medical services division Chart, which is the 
second last chart, where do Drs. Stewart and Dyer come in this 
Organization? 

A. The very first chart, on the lefthand side, 
under the medical branch...the director is Dr. Dowd...medical 

ce specialists, advisors and consultants. 

Oe atest, soLewalueald Drew Dyers: 

Ae tes yep. USs DL. Inacker=and Dr. Haley. 

I have given you a two-box thing, but they are all 
in here because of the size of the organizational chart. 

30 DR. DUPRE: Sorry. They come in through the box 


Liadtetse. Lape Lviled... 
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THE WITNESS: Medical specialists, advisors and 
consultants. 

DR. DUPRE: I see. And within that box one could 
have full-time Board employees, of which Dr. Stewart and Dr. Dyer 
are the example? 

THE WITNESS: Yes. 

DR. DUPRE: And then the members of the advisory 
committee on occupational chest disease? 

THE WITNESS: No, they really wouldn't fall into 
RNa Gacegory, Sir: 

DRL DUPRE: "Oh, they didn't fall into advisors? 

THE WITNESS: No. 

What you are looking at is part-time consultants 
who come into the Board - our consultant dermatologist, for example, 
comes in on so-many-days-per-month basis, and would review the 
cases, not the advisory committee itself. 

MR. LASKIN: Q. What about Dr. Ritchie insofar 
do eempeLrOrtcea consulting. cunct2on. .. 

THE WITNESS: A. He wouldn't appear on your 
chart. He is not...this is basically employees of the Board or 
those on contract to the Board. They wouldn't fall into this 
particular area. 

Q. The advisory committee doesn't appear on 
this chart either? 

Ae NO Sil 

DR. UFFEN: What would be the qualifications of 
Mr. Sanders, the industrial disease research specialist? 

THE WITNESS: I'm sorry, sir. You would have to 
ask the medical people. I could find out for you. I couldn't 
tell you what his qualifications are. 

DR. DUPRE: Does this chart of the medical services 


division tell me anything about who has the authority to appoint 
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- 90 - McDonald, in-ch 
DR. DUPRE: (cont'd.) say, the members of the ACOCD? 
THE WITNESS: No, sir. They are appointed by the 
5| Board. 
DR. DUPRE: They are appointed by the Board? 
THE WITNESS: Yes, sir. 
DR. DUPRE: And they would be appointed by the Board 
on a recommendation from somewhere, would they? 
THE WITNESS: Generally speaking, on a recommendation 
10) from the medical services division, but they would consult with 
other experts in the field before they would make the appointment. 
DR. DUPRE: So it would be a recommendation that 
would basically come from the desk of the executive director 
of the medical services division? 
THE WITNESS: Yes, sir. 
MR. LASKIN: Q. Can we come back to the question 
Of appeals for just a moment, Mr. McDonald, and can we, so that we 


15 


are clear, just trace through what actually happens on an appeal 
and what evidence is before the appeal tribunal? us teco pute ceri 
context, let's assume it's an appeal by a claimant against a 
20; rating for disability for asbestosis, of which he has agreed, and 
let's say he has a ten percent rating and feels it should be higher, 
and therefore launches an appeal. And let's take it at the 
appeal board stage, the three-panel erepunals. 
UUSEWSOswe fare yclear, sfirstrof <allitthe parties “to 
Poe@gappedi ee takeeit, are first of all, certainly, the claimant 
8 and his or her representative by way of lawyer or union 
representative? 
THE WITNESS: A. That's correct. And the employer. 
Q. All right. And the employer. 
Is it often that an employer would actually appear 
30) at such an appeal on that kind of issue? 


A. I would think rarely. 
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Q. So that we essentially, in most cases, just 
have the claimant/appellant? 

A. It depends on the individual case. Certainly 
the employer is notified of every hearing and some employers choose 
to appear at all hearings. Other employers choose to appear at 
none. It's really the decision of the individual employer whether 
or not they appear. 

. Q. Now, is the Board itself represented at that 
hearing by way of, for example, its counsel? 

A. NOG? Sit .gneLoe would be rare for the Board to have 
counsel present at a hearing, other than section..the old section 
fifteen, which is a legal action - the right of action, whether 
or not the right of action is removed. In all those instances 
the person appearing as counsel for the Board would be a Board 
solicitor: 

QO. What's athe: section...still section fifteen 
under the new Statute? 

Be eihatesscorrect. Yes. 

But in other cases there would very rarely be a 
Board solicitor present. 

OF Aller ohne: 

Now, in terms of initial evidence before that 
tribunal, I take it it would have all of the material that the 
claims review branch and the appeal adjudicator would have had, 
aAStansstarcingenoint? 

A. He would have access to all of that information. 
They might not necessarily have all of the information. They would 
be provided with a summary of the case, and the appeals 
administrator would have reviewed all of the case. 

You see the appeals administrator shown down here, 
and would respond to any questions that the Board has. 


A summary of all of the documents and copies of all 
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- 92 - McDonald, in-ch 
A. (cont'd.) the documents would be prepared for 


the Board members, and they could also review the claim file. 


5 Q. Who prepares that summary? 
A. The appeals administrator. 
Q. Does that summary go to the claimant and his 
representative? 
: ASEMNO  S@sire 
40 You have two different summaries. You have what was 


previously known as the summary of information, which was replaced 
by the access to the file, and you've got a summary of the case 
prepared for the board members. 

I would indicate that if you wish to get into a 
great deal of detail as to the content of those summaries, you 

15} would be better advised to have the registrar of appeals respond 
to those questions. 

Q. Fair enough. 

I take it now the claimant has...he will have a copy 
of his file if he so wishes? 

Ae Inat’s correct. 

2 Q. On the appeal? 

A. That's correct. 

Drew OmMektrmyounecan, that file, I take it, will 
at least contain, number one, the opinion of the advisory committee? 

Ao LeSVesi tena ltecontainsvallvofsthe documents 

95| which have been submitted with respect to that claim. 

Q. And the opinion of that advisory committee 
will, I take it, at least cover, number one, a confirmation that 
indeed the claimant has asbestosis? 

A eeLes,ecney would providewa diagnosis... They 
would give the history that has been provided to them by the 

30 board and by the individual worker, and then they would provide a 


comment on the quantun as they saw it. 
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Q. Secondly, that he was physically impaired, 
and thirdly, they would put a percentage on it? 

A. Yes, sir. 

Q. Then would there also be any opinion from the 
Board's own staff doctors? 

A. All of the documentation that has been submitted 
in that claim, either external or internal, is part of the copy that 


is provided to the individual worker. 


Q. Now, does the appeal board, prior to the hearing, 


go out and ask for any further investigation to be done? 

As) Very rarely.~ It. would normally be. done 
following the hearing in consultation...they are not sure what 
evidence is liable to be presented at the hearing...and then they 
could direct further inquiry depending on what evidence was 
adduced. 

Q. So that the claimant then comes forward, I take 
it, and presents whatever additional evidence he or she feels 
is appropriate? 

Ao) That isacorrect. 

Q. Including getting in the witness box himself? 

A Yes. 

Q. And he is sworn? 

A Nes,ehe ‘is. 

Q. Is he cross-examined by anyone? 

A. No. He presents his evidence. I guess it's a 
case of the...it's an inquiry system where the appeal board members 
are required to ask him the questions that they feel are pertinent 
to the issue and to bring forth any evidence to support the 
argument, or any information which they require from the individual 
worker. 

Q. Does the same hold true if the claimant calls 


a medical doctor to give evidence on his behalf? 
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A. Yes. He would be requested, the appeal board 
members would ask him to provide information. 

Q. Would the appeal board itself call any evidence? 

Ae NOG Sit 

Q. I take it from what you told me earlier in the 
morning that no member of the ACOCD, and no WCB doctor, will testify? 

AQeoliatwas COLTeCE. 

Q. Can you just tell me, why is that? Is that 
SEatmuLlOLy, sO eOLacuLce.: 

A. It has been practice as long as I can recall. 
The Board is in an inquiry, rather than an adversary system, 
and wish to avoid the cross-examination type of exam, if you will, 
that could arise as a result of that, and all of the information 
is there and has been presented in the case. 

Ove Dutedte cake Wien, yOu say iC s practice, 1 take 
it that it wouldn't be open to a claimant to ask to deviate from 
the practice? I mean, he couldn't command Dr. Stewart to come 
forward? 

Dee NO ee NOy SLL. 

Q. And he couldn't command a member of the ACOCD 
to come forward? 

Pee eNO, eS Ll. 

DR. DUPRE: I am just intrigued in whether there is 
any kind of a statutory undertaking for this. Would it be a clause 
in the Act somewhere that basically leaves all procedures up to 
the Board itself? 

THE WITNESS: The Board has the power to determine 
its own practices, and that is the practice that they have 
determined. 

DR. DUPRE: Does the clause that lays that down just 
come to your mind? 


MR. LASKIN: Is it section seventy-nine? 
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THE WITNESS; Yes, sir., That's correct. 

DR. DUPRE: Section seventy-nine. 

MR. LASKIN: ~. It's the same one we were looking 
at in respect of the establishment of the appeals adjudicator. 

DR. DUPRE: I see. 

MR. LASKIN: Q. Leaving aside the ACOCD and the 
Board doctors for a moment, does the appellant have the subpoena 
power or summons power before the appeal tribunal? And I 
think, for example, of a situation...suppose he wants a particular 
witness and the particular witness doesn't voluntarily want to come? 

THE WITNESS: A. The Board will issue a subpoena 
on his behalf. 

Osme Ad l Sight .ssso that he puts his evidence in, 
and then I take it from what you have told me earlier it may well 
be the case that the appeal tribunal will feel the need for further 
investigation after the open hearing? 

Re percdte SenOssibie,svyes7u 1 wwould. say. that's 
in the minority of cases, however. They will usually rule 
on the case with the evidence presented. 

O-petn,Lhnose minority o£ cases, then, it's) up to 
the appeal tribunal itself as to what additional evidence it will 
seek and fromeawhom it will seek it? 

Beeeeloew SeCOrLect. 

Q. And it may or may not be the case that that 
will get back to the claimant? 

A. Yes, that's correct. 

Q. And ultimately a decision is made, and I take 
it reasons are... 

A. Are delivered in the decision. 

Q. Are they pro forma reasons or are they lengthy... 
aLemLNey anearticilattonsotatnere va dencesand,... 


A. They are an articulation of the evidence and 
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A; (cont'd.)- they are fairly lengthy decisions. 
That practice has changed. It was rare...oh, I guess ten, fifteen 
years ago it would be rare to go beyond a one page decision. Now 
they can go up to nine, ten pages. 

Q. Who writes them? 

A. They are prepared by the appeals administrator 
in consultation with the Board members who sit on the individual 
case, and they have input into the decision, and in effect before 
any final decision is reached the appeal board will review the 
evidence that has...the decision that has been written, and amend 
or alter that decision as they see fit. 

Q. So I take it then the appeals administrator would 
be sitting through the hearing? 

A. The appeals administrator sits through the 
conduct of the hearing, yes. 

Q. And does he play any other role other than to... 

A. He would swear the witness, make verbatim notes 
of it, but there is a court reporter present at all hearings who 
prepares a formal transcript of that hearing, and it may or may 
not be requested following the hearing to determine whether or not 
there was a specific question asked that has to be answered, or 
what the issue may be. 

There is also a court reporter at the appeals 
adjudicator level. 

Q. There is? 

A. And a transcript is provided to the individual 
parties if they pursue it to the appeal level. 

Q. In terms of the decision-making process, and 
you told us, I take it, the appeals administrator writes, I take 
Moepeaedracceor the -reagons? 

A. That's correct. He would prepare the draft 


decision for consideration by the appeal board members. 
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- 97 - McDonald, in-ch 
A. (cont'd.) Now in some instances, the appeal board 

members write the decision themselves. It's a matter of individual 
5 preference sometimes, of the appeal board. But they could call 

upon the appeals administrator to draft a decision for their 

consideration. They would basically tell him what they want in 

the decision and what the decision is to be, and they would 

ultimately sign that decision. 


Q. Are those decisions published? 


10 A. No, sir. They are not. 
Q. Are they...if somebody wanted to look up other 
G2CLS7 On See letekenit, wo? 
Ate Thateisnaty ss. thateatype cof aservice #is,not 
available. 
15 Ove Ls #Ghere a principle behind that, or is»it 


just a matter of expediency? 

Ame NO; eledonst think,it\s texpediency:. I think 
that we have seen the development of the reporter series from 
British Columbia, and they publish decisions but they are growing 
away from that practice and they have in effect revised some of 

20 their practices in that regard. The Board has taken the position 
that each case is considered on its own merit, and no precedent 
System is to be used, and that's part of the requirements of the 
Act. Therefore, they don't see much to be gained by the 
individual decisions, the publication of them. 


Q. On this table, amongst these volumes, and I'm 


= Sure you recognize them, are certain claims adjudication branch 
manuals. 
Noel) LOS. 
O55 Which, 2 take it,.contain a whole host of 
administrative directives, practice codes... 
30 A. Practices and procedures. Yes, sir. 
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Q. (cont'd.) is concerned...all of the guidelines 
Giateac. 

A. I don't think the guidelines are in the 
adjudication manual, but the guidelines are in part of the 
documentation that you would have there. Yes, sir. 

Q. What role do these manuals play in this 
decision-making process? 

A. Well,ceach individual adjudicator, at one point 
in time, was provided with a claims adjudication manual, and they 
still retain that as they come through the training system, but 
eventually when they actually hit the working section, there is 
a manual available to them within the section for reference 
purposes. It was, quite frankly, getting a little large. We are 
now into two volumes for the claims adjudicators, and to provide 
everyone with a manual wasn't felt to be reasonable or practical. 

But that manual is available within the individual 
section for consultation. 

It is primarily procedural - where do you go in 
certain circumstances - and they certainly consult with the manual, 
and it is available to them. 

Ttwisiaiso available’ to thespublic through the 
government bookstores. They can purchase copies of the claims 
adjudication manual. 

Q. Just following the appeal through for a moment, 
and I suppose the problem that is troubling me is this, and let's 
put it out and invite your comment: The evidence comes up to this 
appeal tribunal, and we are now talking about a percentage rating. 
The main evidence, I take it, that comes up...leave aside the 
claimant...but the main evidence from the Board's point of view, 
presumably, is the report of the ACOCD? 

A. In the majority of these cases , I would 


suggest, yes. If the individual is pursuing an appeal they would 
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A. (cont'd.) present a report from their 
physician which they feel supports their position. 

5 Q. That's where I have the problem, because I look 
at myself as a member of that appeal tribunal, I have on the one 
hand a report prepared by the ACOCD - five presumably specialists 
in the field of occupational chest diseases, one of whom has 
examined this particular person, and they put a percentage rating 
On it. What kind of weight can an appeal tribunal give to any 

10) other medical opinion in that kind of system? 

A. I would think they would have regard for the... 
where the evidence is flowing from, who the physician is who has 
prepared the evidence, what his expertise is as compared to the 
expertise of the other reports that have been submitted...have 
3 regard for the individual himself in adducing his evidence before 

the appeal board, and then ultimately make the decision. 

But certainly they would place a great weight upon 
the opinion of the advisory committee. But they are not” bound by 
Loa. 

DR. DUPRE: Mr. McDonald, our counsel has put to 

20; you a problem which he has in this regard. Now, I take it that 
you are familiar with the Weiler White Paper... 

THE WITNESS: Yes, sir. 

DR. DUPRE: ...and with the draft legislation that 
is appended to it. As I have been listening to the dialogue between 
you and our counsel, I have been looking at some of the provisions 

“ti of the draft legislation, especially, for example, section eighty-four 
and so on, and I'm...in that you know this PeGuo litt Oreia ti aust 
ask you point blank, does it solve my counsel's problem with 
respect to making it possible, were this legislation to be 
implemented, for an appellant to have an opportunity to cross- 

30| ©xXamine medical opinions that have been given down below? 


I have in mind, for example... 
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THE WITNESS: I don't see anything within section 
eighty-four which would bring about the cross-examination. 

DR. DUPRE: Well, I'm looking, for example, at 
subsection four: 

"Subject to the provisions of this section, a 

medical review panel may receive and accept 

evidence atthatin its discretion it deems ie 
proper and essential to the determination of 

the medical questions before it, and may 

determine its own procedure in that regard." 

THE WITNESS: I don't think the issue of whether 
or not they would be calling witnesses for cross-examination was 
addressed in the development of the legislation. 

DR. DUPRE: I see. 

THE WITNESS: I don't know what Professor Weiler's 
view would be on that. 

DR. DUPRE: Neither do I, but just eyeballing 
subsection four, it seems to leave a quite open field to medical 
review panels as they evolve, to... 

THE WITNESS: Except it isn't a medical review 
panel. I think they would...they might be calling the witnesses, 
but I don't think they would be calling a witness for cross- 
examination by a representative. 

They may choose to consult with whoever has prepared 
the reports and call them to explain the reports that they have 
provided, but I really don't see the medical review panel acting 
as a hearing authority per se. They would be examining the 
individual and be preparing reports based on their examination of 
that individual and their review of the evidence. I don't see 
them conducting a hearing, sir. 

MR. LASKIN: Q. What relationship do you see 


between the medical review panels, if they were put in place, and 
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Q. (cont'd.) the present advisory committee? 

THE WITNESS: A. It's a separate body. The 
medical review panel would be invoked, if you will, on the basis 
of a submission that it's a medical issue that the individual is 
appealing and they wish to take advantage of a medical review 
panel. 

BUG laos 

10 Q. and the advisory committee's evidence would 
be before the medical review panel, just as it is now before 
the appeal tribunal? 

At Vesyesirs 

DR. UFFEN : Excuse me. Is there anything in that 
draft legislation that would prevent the same individuals being 

aD on both panels? 

THETWLINESS: ~I' don't think that the individuals 
would be on both panels. I don't think there is anything to 
prevent it, but usually you are going to have a nominee from the 
man, a nominee from the employer and a nominee from the minister, 
and this would be the way..or the OMA...this would be the way the 


panel was created, and there would be no prior participation in 


20 


that individual case by anyone who was a part of the medical review 
Panele = Noe =Noeway. 

DRS OUEPRE elesuspect that -1t isvexplicitly precluded 
by eighty-two, three: 

25 "No specialist may be a member of a medical 

review panel who examines workers on behalf of 

the employer, has treated the worker or a member 

of the worker's family, has acted as a consultant 

in the treatment of the worker..." etc. 
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DR. DUPRE: Now, to just pursue what I'm labelling 
for the moment as our counsel's problem, Mr. McDonald, to what 
5} extent - looking at section eighty-six on page fifty-one of the 
White Paper - might it become possible to -cross-examine medical 
experts? 
DibeW iN boo cele wOuULdD. tusece. at OCCUurring, sir. 
You are aware that the Weiler Report will be 


referred to the standing committee of the Legislature? 


10 
DRw DUPRE: “Yes. 
MR. LASKIN: Q. I take it what the thrust of 
your evidence is, Mr. McDonald, that from the Board's perspective 
you don't really see this process, this appeal process, as really 
being adversarial in the sense that we lawyers think of 
15 adversarial proceedings - that it is not to contain a whole panoply 
of cross-examination and so on? 
THEeWLINEOS teas oat Se COLrrect. 
Q. It is from your perspective, though, labelled 
an appeal, an administrative inquiry? 
A. An inquiry system rather than adversary, yes. 
ey That has always been the Board's position, and continues to be. 
Q. I suppose the claimant may have a different 
perspective of it. 
A. I'm sure that some of the representatives who 
are here would have a different opinion. 
25 Q. Just let me pursue the appeal, if I can, for 


just a moment, in the context of one other issue, and that is the 
basis upon which the medical evidence gets up to the tribunal, and 
byythat I take it, if I have read Professor Barth correctly and 
digested it correctly and read the Statute correctly, that what 
the ACOCD have essentially done is looked at physical, medical 

30 impairment and put a percentage on it. Correct? 
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Q. Okay. And I take it when we are talking about 
industrial diseases as opposed to accidents, the Board itself does 
not prescribe any percentage rating systems as it has the power 
to do? i 

Awe = NO’ 

QO. SeSOvtnat=i1s.5 

A. For industrial hearing loss, yes. But for 
industrial diseases, no. 

Q. And I'm thinking of section forty-three, 
subsection three, but the Board has not availed itself of that 
section in respect of asbestos-related claims, let's keep it 
at that? 

| ASe No,esir: 

OsPeAlT eraohts 

So that the advisory committee may or may not have 
its own rating criteria, but in one way or another it puts a 
percentage on it and that's the percentage that comes up before 
the appeals tribunal? 

Aer That«s*correct. 

Q. Okay. Now, here is where I had some difficulty 
in reading Professor Barth, and my difficulty was whether or not 
disability elements, as he appeared to use that term - meaning 
socioeconomic considerations, played any part in the adjudicative 
role, either at the original level or keeping it now at the 
appeals level. Can you help us on that? 

A@eEBIneyVewomlashavewregard=for that.s I *think~ that 
the problem that arises in most of these situations, in the 
majority of the cases which have been submitted since the Act 
was amended in 1974, when the individual is seen, he is still at 
work. There is no wage loss that would be normally considered. 

If he is not at work, in many instances he has 


retired so he is no longer in the work force, if you will. 
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A. (cont'd.) So that the issue of a wage loss 
supplement, for example, would not come into play because of the 
fact that the individual is still working. 

Prior to 1974, the Act required that the individual 
leave exposure employment in order to qualify for entitlement. 
When the Act was changed at that time, there was an upsurge in 
the claims for this very reason...that the individual could continue 
in exposure employment and still receive benefits. 

That was the reason for the increase in claims. At 
least that would be my explanation for it. 

DR. DUPRE: Which provision? Sorry...what did the 
provision that required removal prior to 1974, apply to? 

THE OWLINESS + 9 lf the individual was filing a claim 
for industrial disease, prior to 1974, he could not receive 
benefits so long as he remained in exposure employment. That 
applied to asbestosis, silicosis, industrial deafness. 

DR. DUPRE: Right. Okay. He could not receive, in 
other words, a partial disability pension? 

THE WITNESS: That's correct, so long as he was 
continuing in exposure employment. 

DR. DUPRE: Okay. And as you pointed out, that 
was removed in 1974? 

THE WITNESS: Yes. 

DR. DUPRE: Now, I find that it resurfaces or...not 
resurfaces, it's there...in section forty-three, five of the Act, 
but there the provision seems to relate to temporary disability 
benefits. Is that correct? 

1b hy Wale) elelee ees haaoiy ar 

THE WITNESS: No. Forty-three, five deals with 
permanent disability. Forty-one, one, (b) deals with temporary, sir. 

DR. DUPRE: Forty-one, one, (b). 

MR. LASKIN: In section thirty-nine, temporary total? 


7540-1171 


' 

7 arr-sl ,bisasoat ~ Bia, . ; 
\WeOl wpsv @ Yo eeRat eds Sard of ee} ll 

as, IO eeraeras. Gel oan ee ten Bag ark aes = 
gag: | Seve qi sbi ed ‘sa + 

foubheiér: a4: sexta Beeiapen S50 o> 2472 OF ‘t4h52 mee f { 

eatcelsizee tS ei) OED "a? zSRa0 is sabessiteame siteoges® evans i 

Ol +giwag: a8 abv @tstd ,seios tad3 36 5a ctind: (av 22K. Site emits | 

wWoldizes Ofem levort land? fs inf. 1 teres vase MLGy Ios arses 7aa) 
a4) 3enie) 2viboss d4icoe ns Ses yLgns stators 48 


25 .#issin mastea? asl 254 sep ae7l) 3 c+ jee mat? 
ti WO! r@licvoiesia qn ed bibew af? damek-. 
sf 235 garw.. RIO Seqlebyorn,. ald sera 1eS | 7 
04S) .F VEL 53 Ser vara: Sesivpeas, 20s oo ket vu 1 
nieis t7iJi> sew 74uRi Vile ees st raxaanyiv Brrr 7 


vinse: tous blvée df $94! cr ~ehig Wekacell 4eteteuie aoe 
‘Sof ..i on es eee he i» i fSay Sthise irol oe Stageced 
raleah Gstscielm , el tacts sigsiwsdes os Ueligue 7 
ni vows . 26n bi 30 a 444%, 2.8 SSSI ea 
Coc ty —E Teds Kateekg we aie iia a 
ui 25 20901 ut ,Jeen Ieee Beer eRe a ib « 
heonn igi szbacins 9: enivekiong |] 
,Jo Salaiaq ey. ee Bah “seo 


ey “ 

7 To, & 11U2@7 2c. 2889, het es 
sn. Ac ‘243 Sets es 

Sie 7Geeit isto 4 


Asie piset weld | : 7 oe . m oa 
2. paeguad eri eleeb ifs a 
| = 4 
iatet (reine aelentepiee, 
; mo 7 _ 


~ = 


- 105 - McDonald, in-ch 
THE WITNESS: Yes, but that's temporary total...it's 


a temporary partial, which I think is what he is getting at as far 


5} as the benefits in addition to. 

DR. DUPRE: Okay. Well, let me really ask you to 
take me by the hand through this, because I am confused and eager 
to clear up my confusion. | 

THE WITNESS: Okay. 

“i DR. DUPRE Forty-three, five, as you put it, deals 


with temporary total? 

THE WITNESS: No. 

DRS DUPRE: "No? 

THE WITNESS: Permanent partial. 

DR. DUPRE: It deals with permanent? 

15 THE WITNESS: Permanent partial. 

MR. LASKIN: Perhaps we should identify all of the 
conditions and put with them all of the statutory provisions that 
apply. 

Let's, while we're on it, why don't we deal with 
permanent partial disability, and maybe Mr. McDonald, since you 


2D seemed to have good knowledge of the statute, you could tell us 
all what sections of the statute apply to permanent partial 
disability? 
THE WITNESS: A. Let's start with the temporary 
total which flows from section thirty-nine. 
25 DR. DUPRE.) Temporary total, Section thirty-nine. 


THE WITNESS: That's where the individual has suffered 
an accident of industrial disease. He is temporarily totally 
disabled from the work force. His benefits flow from that section. 

DR. DUPRE: All right. 

MReP LACK IN: = O28" That 1 "cake=it, “contemplates that 


30 at some stage, whether it be two weeks or two months or a year, he 


Will be back to work? 
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THE WITNESS: A. There will be some recovery. 
Okay? Then you get into section forty-one, which 
5 is the temporary partial disability section. 

You have the individual who is examined by his 
physician, he is declared capable of returning to some type of 
modified employment. If that employment is not available to him, 
the employer can't provide it, he cannot locate it elsewhere, 
then the Board is empowered under the provisions of forty-one, one 

10; (b) to continue to pay him the equivalent of temporary total 
disability benefits...section forty-one, one (b). 

Now, there are provisos under (i) and (ii), that 
he has to be available for a medical or vocational rehabilitation 
program. If he fails to accept employment which in the Board's 

ma opinion is available to him, he would not qualify for that 
particular section. 

Then you go into section forty-three, which is the 
section which deals.with permanent disability. 

Oe) Ota sore partial? 

A. Total or partial. Permanent disability results 

20 from the accident. The benefits are considered under section 
forty-three. 

DR. DUPRE: And that is there for permanent total 
Oreapartrale 

THESWLINESS: a) Yes, sir< 

DR. DUPRE: Okay. 

MR. LASKIN: Q. Section forty-three, subsection five 


is designed to cover the situation where the physical impairment 


25 


rating does not accurately correspond to the real-life situation 
for the worker? 
i THE WITNESS: A. Where the impairment of earning 
30| Capacity of the employee is significantly greater than is usual 


for the nature and degree of his impairment, the Board may supplement 
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THE WITNESS: A. (cont'd.) the amount. 
Again, you have to have men co-operating with 
5 the medical or vocational rehabilitation program which is available 
LOeliite 
DR. DUPRE: There was the source of my confusion. 
Forty-three, five stipulates: 
"Provided that he co-operates and is available 
for medical or vocational rehabilitation programs 
10 which would, in the opinion of the Board, aid in 
getting him back to work or accepted as available 
for employment, which is available and which in the 
Opinion of the Board is suitable for his capacities". 
THE WITNESS: Yes, sir. 
i DR. DUPRE: Those words almost literally repeat 
the provisos of forty-one, one (b). 
THE WITNESS: That's correct. They were added to 
the section after forty-one, one (b) was introduced. 
DR. DUPRE: And Roman five. 
THE WITNESS: Forty-one, one (b) was introduced 
20 on the temporary disability situation. Subsequently, the Act 
was amended and forty-three, five was revised in this manner to 
enable the Board to pay the supplement. 
DE. DUPRE: Now, at this point let > me see if Tf am 
beginning to understand something or if I am misunderstanding 
to an even greater extent. 
te If I look at section forty-three, and I look at 
forty-three, one and I think of the distinction which Professor 
Barth reminds of - the distinction between medical impairment on 
the one hand and socioeconomic disability on the other - if I look 
at forty-three, one what I read basically is a statutory prescription 
30 that involves permanent disability, be it total or partial, 


and according to forty-three, one this will be determined...ah, yes. 
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DR. DUPRE: (cont'd.) The impairment of the 
individual's earning capacity, which would therefore mean his 
5 socioeconomic disability...if you follow Barth's approach...will 
be estimated from the nature and degree of the injury, which 
therefore means from the degree of his medical impairment. So 
the two are synonymous there? 
THE WITNESS: No, I don't agree with your 
interpretation. Forty-three, one is strictly the impairment of 
10 the individual, not having regard for the socioeconomic factors. 
It's the extent of the individual's impairment. 

DR. DUPRE: It's just those words, 'the impairment 
of earning capacity', but forty-three, one is really saying you 
are going to figure out the impairment of his earning capacity 
by figuring out his medical impairment? 

THE WITNESS: You can't disregard the balance of 


15 


the section. You can't read one subsection in isolation, and then 
you would have regard for forty-three, three, which is the ratings 
schedule, and it's much easier, if you will, in the traumatic case 
where you recognize the extent of the earnings impairment by 

20 a schedule of ratings. 

Now, there are no schedule of rating as in the 
asbestosis cases. It's a medical judgement, if you will, of the 
extent of the individual's impairment, and a percentage factor 
is placed on that. 

Then you would get into forty-three, five, which 

28 is the supplement where the disability is significantly greater 
than is the norm. 

DR. DUPRE: And what that is really telling me at 
this point, I think, is that forty-three, one and forty-three, three 
involve rating schedules or measurements of impairment that are 
30 medical judgements. 


Forty-three, five enables the Board to grant a 


7 (6/76) 7540-1171 


: fe-al . bisaccem + Soo = | a) 
| sf 30, dastvidge? «df |.b' 4057) sits, ee oe 
eLt semm ercteants Sivow sich 44a to on rai a Lat 
[hlv...aoeraggs S°8AE ep! fos siot | ts. eit its vere} 
city ,y@etas eff fo @etpse? Gao sins ef sis 
o8 .gamynieqel [erties eid to vais sit naa¥ one 8 Lok ie 
oid | atieaniene Spi os ‘sit ~ 
see dike seage 206d D.cK =Pase2 rt ay 
bo. oaesiiszaet 742 gitaliicta: es 30049 sid -%9 2TOu mittee tetqtesak 
2402762 simenoaeetege ay 1b4 fopoor Sever oe , tends eibak ads 
Shera ti wn isdlsvibah eid te taste eaee se 
tomvig@nl «0, ,aihbew spetis Seve’ 2' 270 "aR AG 
uny (ysivee “ieeek 2 ety goatcteyoce tre -, "4a paeen enzews Yo io 
oritsget weidigs Sia 20 39 eer. Ger? 4289 Jue ssuek) at ssihow asa ff 
irogitiedm: isosben slid Ged) celts ee 
ie eoohled ati Steceteie 24465 Dox) (aReeTTe ager 
outs baa wis bieloet ab-cetstonsisnJote beans asa soy . aot eee 
tonicat aff ah dubdy gages \eatar-ysrel sol, Piast oval Claw wg 
sf Bc itteeest acd fi aii ee tay hd), 22 ge Magny, 3 a2 tag sae 1: 
4d tnoe «gts gnebgveo atid Jo dasie4 edt sec abotes nig etddw| 
2nmL765, 29: ace rd 
sig ml ke LAddey So. ei wie On isze Sons. . Wii d 
V my 3. .depepiet? es iian 6 at7¥. .ah060 Bieee =F 
roe° emai ois 2 Bae cnagimaltigpe a taotivitcr «xo i oe X ot 
2403 fo ra. oF = o% 


wD 
ae 
‘ 
= 
ao 
- 
¥ 


conde vl) ,eeuieagees opal 2 Piet wot tied 
taJeery ylanapilaple €4 vithh 


2b ae peeling port xupaee 
wits .¢amyo—ystot One band 


ous isc? tesnengmd % 


p-F9S a, 


= 10:9. = McDonald, in-ch 
DR. DUPRE: (cont'd.) supplementary award for 
reasons of socioeconomic disability.... 
5 THE WITNESS: Partly. : 
DR. DUPRE: ...to follow Barth's distinction, correct? 
THE WITNESS: Yes, sir. 
MR. LASKIN: Q. Was your answer ‘in part', or iS te 
was your answer to the chairman 'in part'? 
Seb WETNESS: mea.) ING Anno. 
10 Q. Completely? 
A. Yes. 
DR. UFFEN: Could I question this in a somewhat 
different way, sort of an operational approach? Who does what? 
I'll go back to the claims review branch for a 
o minute, and a case is coming up to them on asbestosis through one 
of the review specialists. Is that what he would be Called?) cin 
the claims review branch? 
THE WITNESS: It would come to the review specialist 
from the adjudication branch. 
DR. UFFEN: Then to the senior review specialist 
20; and then to the director? 
THE WLTNESS: Noy .siv: 
DR. UFFEN: No? 
THEAWLTNESS <9 No. 
DR. UFFEN: All right. What does happen? 
THE WITNESS: The review specialist would...the 
review branch member would be the one who would be dealing with 


the issue. 


25 


DR. UFFEN: Oh, he would deal. with it? 
THE WITNESS: Only on appeal. The initial decision 
1s made by the claims adjudicator. If the worker doesn't accept 
gop} that quantum decision, then the appeal would go to the claims 


review branch. 
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DR. UFFEN : Well, I'm assuming for a moment that 
it's not the claims review board, and the review specialist is 
looking at it and he would by now, then, have received medical 
advice, assessments of disability from the advisory committee on 
occupational... 

THE WITNESS: He would have the total file of 
documents in front of him. 

DR. UFFEN: Now, I want to know this. What are 
the educational qualifications of a review specialist? 

THE WITNESS: Anything. 

DR. UFFEN: All right. Just experience and 
progressing. 

Would you be able to tell me what his approximate 
salary range would be? I don't need to know specifically. 

THE WITNESS: I would think in the twenty-five 
to thirty thousand dollar range. 

DR. UFFEN: So we have medical advice coming from 
a man with a medical doctorate, a specialist, many years practice, 
earning something well in excess of twenty-five to thirty thousand 
a year, and this man puts that information together? 

THE WITNESS: Yes, sir. 

DR. UFFEN: And he has to recommend about disability 
against the opinion of a person with those other qualifications, 
medical qualifications and stature. No wonder nobody can... 

THE WITNESS: I guess that if I were reviewing 
a case that was referred to me, I would certainly like to take 
advantage of any expert opinion that I could receive. 

DR. UFFEN: Now, the reason why we are pursuing this 
at the moment is that there seem to be two aspects to disability - 
medical impairment..a medical, strictly medical condition...and 
the ability to perform a job. I think someone has used the 


example that if you lose your little finger it may not be too 
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DR. UFFEN: (cont'd.) serious if you are a teacher, 

Bbutewiteyvouseare a)Violinist and it'sPyour left hand, it might be 
5} quite severe. 

Lit Wil NGoo t= »LeSs 

DR. UFFEN: Now, that kind of judgement requires 
information, opinion, experience of a nonmedical nature. 

THE WITNESS: Thatusycorrect. 

DR. UFFEN: And if the people in a position to 

provide it are out-levered in the second order of the machinery 
DVeabout a Tactopeckaroureon five. x: 

THE WITNESS: I don't think that the salary issue 
has anything to do with it, sir. With due respect, I don't think 
the salary of the individual is taken into consideration in the 

15 judgement decision that he is rendering. 

DR. UFFEN: But still very few of these opinions 
are ever overruled. 

THE WITNESS: Not on the medical assessment issue, 
ate. ee | 

DR. UFFEN: No, but on the disability assessment 

20 which, it would appear, involves two things at least. 

THE WITNESS: But the socioeconomic factor is a 
decision that's not made on the basis of medical. It is made on 
the basis of the claims we have. 

DR. UFFEN: Now, who assesses the socioeconomic... 

THE WITNESS: The claims adjudicator. 

DR. UFFEN: The claims adjudicator? 

THE WITNESS: Yes, Sir. 

DR. UFFEN: And then his view is weighed against the 


25 


medical one? 
THE WITNESS: No, sir. It's in addition to any 
30 medical assessment. 
DR. UFFEN: In addition? But the medical people 
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DR. UFFEN: (cont'd.) still give a recommendation 
apouc’ both is; 
5 | THE WITNESS: No, sir. 
DR. UFFEN: ...medical impairment...oh, they don't? 


THES WLINRoo - eNO peslLive NO, Sir. 

DR. UFFEN: Oh, I see. 

THE WITNESS: The supplement is an adjudication 
decision in consultation with vocation... 

We DR. UFFEN: Just medical impairment? 

THE WITNESS: Yes, sir. 

DR. UFFEN: And is it in your experience that 
there is no disagreement about medical interpretation of disability 
versus impairment? 

15 THE WITNESS: I think there is room for difference 
of opinion and you can have that difference of opinion, but again, 
I would be looking for medical advice as to the extent of an 
individual's physical impairment. 

DR. UFFEN: But you get, or the appeals procedure 
gets both, doesn't it? It gets from the medical review an 

20; assessment of medical impairment, and in addition a judgement as to 
the ability to perform the work? 

THE WITNESS: The ability to perform the work is 
part of the medical impairment, not a part of the socioeconomic 
impairment, sir. 

se DR. UFFEN: Well, it seems to me...we have gone around 
in a little circle here...I may be having trouble understanding, 
but we have had other medical witnesses and I asked them is there 
a difference between disability and impairment, and they said yes, 
would you like me to give you all the arguments that have gone on 
in the medical profession. 

30 So I'm not asking these things just to be difficult. 


I'm trying to get at what kind of information gets to the appeal 
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DR. UFFEN: (cont'd.) board about the man's ability 
to do his job, as distinct from the medical impairment? 
5 THE WITNESS: All of the information which would 


have been obtained within that claim file is available to the 
appeals adjudicator and the appeal board. 

DR. UFFEN: And the medical part of it could 
include assessment of the man's ability to do the job, his work, 
am I right? 

19 THE WITNESS: It could include it. 

DR. UEFEN: «Does 1t2 Tedonttiiknow. <3 

THE WITNESS: I don't know. You would have to ask 
the doctor what he would include in it. I don't think that I... 

DR~g UPFFEN@@) YOus@resnotithesone to: ask? 

THE WITNESS: No, I don't believe so. 

DRS SUE EEN @eOn7walieragnte PThatisealleright: 

THE WITNESS: No. In that respect the medical 


assessment would be a medical advice, but the decision regarding... 


15 


DR. UFFEN: Is it medical advice because it came 
from a medical person, so by definition it's medical? 

20 THE WITNESS: No, I think that you would have regard 
for what that individual's capabilities are. The doctor tells you 
that he can't bend, he can't lift over twenty pounds, he should 
avoid walking on rough roads, that type of thing. So he is having 
some input, I guess, if you will, as to the type of employment 
Situation that the individual should avoid in a trauma case, but 

a it's a little more difficult in these instances, and I guess you 
are going to say a man with a forty percent disability shouldn't 
be climbing up and down ladders to check a pump, or what have VOUS. 

But the doctor may comment on that, but again, it's 
a claims decision regarding that issue of forty-three, five. 
30 DR. UFFEN: I will pursue these questions with the 


medical people, then. 
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THE WITNESS: Okay, fine, sir. 
MR. LASKIN: Q. Mr. McDonald, can I just make sure 
5} I'm clear on section forty-three, subsection five, because we have 
been talking about it as a...from a socioeconomic perspective, and 
my reading of section forty-three, subsection five...and maybe we 
are splitting hairs here, would lead me to believe that it really 
is an economic concept, and I...because what it seems to be 
a addressing is the question of whether impairment of earning 
capacity is significantly greater than usual, whereas when I think 
of disability in a social sense I would be thinking of the inability 
of someone to enjoy his leisure time as much, to do activities 
outside the workplace as much, and so on. And that, it seems to 
me, is not what section forty-three, subsection five is addressing. 
15 THe WleINe So: "NO, lturasn ct. lt se the impairment 
of the individual as far as his workplace is concerned. And I 
think that Dr. Utten, in’ talking about the’ individual’ with the 
ct lomt igereoLe tie Vouwlli — Guitestrankly, lL’ ve never seen 
one of those, but it's used as an example quite often...would be an 
individual whose disability was significantly greater because of 
20' his avocation, and I guess the other example that the individuals 
use in the respect is a watchmaker who has his index finger 
amputated, or something of this nature. His disability is 
significantly greater than the general disability for that 
amputation of a finger, and that is a claims decision, not a 
- medical decision. 

Q. An amputated finger might rate twenty percent 
on the chart, but to a watchmaker it might be everything, and 
that sewhatethis ts realiy trying to address. 

Mee LOS aS. 

Q. I suppose what I have in mind was, I was...I1 

30 don't know whether you are familiar with it...but I was looking 
at the Health and Welfare Canada task force report. Dr. Ostigay's 


report? 
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Ay Sie menor? famitliarewith at, sive 
OMe ALLSerAgnL we buteltecalks about disability in 
5 a very broad sociocultural context where it refers to lifestyle 

and life patterns and leisure time and so on, and I just wanted 
to make sure that we are talking about the same thing, and that 
isn't what section forty-three, five addresses. 

A. Quite often you will get into the situation 


where forty-three, five is applied. It's an individual...say 


Helis sixty-twosorpeixty-threesyearswof age, hetsuffers aback 
injury, he has been a labourer all his life. He cannot return 
coethate particular sob. 

Then his disability is significantly greater, and 
in a lot of cases what they will do is they will supplement his 

15 medical pension to the equivalent of what he would have received 


until he reaches the normal retirement age and would qualify for 
GPP Denes. sete oreeDriagingvapplications, ifeyou. will, until 
the man would normally leave the work force. We don't pay them 
beyond sixty-five. 
Q. What happens when you get into more subjective 
20 considerations, to use a general term? I mean, not everything is 
cut and dried and not every human being feels a particular injury 
in the same way as another, and I take it many of one's feelings 
are subjective in the sense you can't objectively get to them, 
and I suppose back injuries, it seems to me, from.my point of 
as view, are a fairly good example where, yon know, many people 
may have very subjective feelings about the way their back is 
and how well they can work. 
Section forty-three, subsection five, is intended 
to get at that issue? 
A. I think to a degree, but again you have a 
30 medical assessment of that individual, having regard for the 


medical findings, the limitations that they would see of the 
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A. (cont'd.) individual, and then you would 
consider the issue of a special supplement. 

No question that backs are probably our biggest 
problem. Twenty-five percent of our claim volume falls into the 
category of back claims. 

On the reopened claims, I think that the volume is 
Upwards Or; ti ftyepercenteare backeclaims;eanded think)that’s only 
normal. 

10 A special supplement would be considered in those 
cases, but it is, if you will, a subjective decision based ona 
review of all of the factors within the claim, and the claims 
adjudicators have basic guidelines for the use of section forty-three, 
five and they try to follow those guidelines. 

| Q. Can we talk about the statutory qualification 
ae for eligibility under section forty-three, five? And that is 
the proviso section, the section that the claimant...at least, if 
ONeEmrecds ther ocaLute eehastto;meet in order to qualify for 
the benefits...provided he co-operates in and is available for 
medical vocational rehabilitional program, etc. 

20 I suppose what I would like to put to you is the 
comment that our researcher put to us, which you may have read 
and which, stripped it down to its essentials, puts the claimant 


in a Catch-22 situation, because when he most needs the supplement 


| is precisely in the situation where he is not able to meet 
the proviso. 


25 A. Well, as I suggested to you, when an individual 


is seen for a pension assessment in asbestosis claims, the 
majority of those individuals are still in the work force. They 
| 


have not left the work force. 


Telit! sve late-rising claim and the individual has 


But he is presumably receiving some other type of benefit at that 
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Bn retired, again he is not in the work force and wouldn't qualify. 
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ALE tCcOnt.G;) tpointe in. time. 

Q. What you are telling me is that when we are 
talking about asbestosis claims, the opportunity to apply section 
forty-three, subsection five hardly ever arises? 

A. It doesn't arise very often - very rare. 

A lot of those individuals would get into the 
section fifty-three payments, which is the special rehabilitation 
program which you intend to pursue. 

DR. DUPRE: Counsel, I'm learning a great deal here. 
One other way of covering some of the ground that we are covering 
is to refer to the second document that was introduced in this 
folder prior to our lunch break. This is the document that is 
called Procedural Guidelines for Claims Adjudicators. 

But I don't think that this document has been 
introduced yet. 

THE WITNESS: It's part of the brief that the Board 
Submitted, Sire ein sranvextra: 

ME -mUASKINGS -iididnteintroducebatyspecificalily 
only, Mr. Chairman, because it forms part of the Board's 
submission to us, but if you wish we can certainly identify it. 

DR. DUPRE: No, I'm in your hands and the hands of 
the witness. If it's proper to address what's in here at this 
time, there are a few things that I... 

THE WITNESS: I would be glad to respond to any 
questions that are here. 

DR. DUPRE: ...would like to introduce if we 
are going to be covering some of the same material all over again, 
but we are going to be looking at it really in terms of...well, 
from a claims adjudicator's eyeball point of view. 

THE WITNESS: What I attempted to do was extract 
from the brief those areas that are particularly related to the 


claims services division and the claims adjudicator, and provide 
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THE WITNESS: (cont'd.) you with a quick and ready 
reference to those, rather than the total brief itself. 
5 MR. LASKIN: QO. “Just while we are on section 


forty-three, five, are the instructions to the adjudicator as to 
how to apply that section, are they contained in any of this 
material? 
THE WITNESS: A. I don't believe so, no. If you 
wish we can.... 
10 Of iIt*s in the mantial? 
Avoele Ss W2thint thie manual. 
DR. DUPRE: Can I just address a few... 
MR. LASKIN: By all mean, Mr. Chairman. 
DR. DUPRE: ...points on these procedural guidelines? 
First of all, under the requirements for consideration 
Oteallowance = .e00tCe t1rSst Or all the history of occupational 
exposure to asbestos, a diagnosis of frank asbestosis, and then 
it states, "Advisory committee, which will be referred to further 
on as AC, of the Ministry of Labour has examined 
referred cases of occupational chest disabilities 
20 and submitted a detailed report of its findings, 
with recommendation on the degree of functional 
impairment." 
THE WITNESS: Yes, sir. 
DR. DUPRE: Now, I'm just lost on one point here. 


| What is the distinction between the advisory committee of the 
za Ministry of Labour and the ACOCD? 
THE WITNESS: It's one and the same. 

DR. DUPRE: Oh, they are one and the same? 
THE WITNESS: I guess...I'm not sure of the names 
of all of the members of the ACOCD, but some of them are employees 
39} Of the Ministry of Labour who carry on a full-time job within 


the ministry. Yes; s..- 
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DR. DUPRE: That is true, but you know, this may 
just be a slip in what is obviously just meant to be guidance 
for us here, but the impression that I have derived is that the 
ACOC DT c.. 

THE WITNESS: It's advisory to the Board, and I 
would suggest that... 

Die UUPRE see Seal a0Visory board, of the WCB... 

THE WITNESS: Yes, sir. 

DR. DUPRE: ...pursuant to a section of the Statute 
that I think you mentioned earlier, which is the section whereby 
the Board... 

THE WITNESS: Seventy-one, three H...seventy-one, 
three G or... 

MR. LASKIN:  G. 

DR. DUPRE: Oh, yes. Yes, seventy-one, three G. 

THE WITNESS: Excuse me. Perhaps Dr. Dyer could 
advise you on the affiliation of the members of the advisory 
committee, if that would be of assistance to you in clarifying 
these things. 

DR. DUPRE: Well, maybe I can simply ask whether 
he can confirm the accuracy of what Professor Barth reported 
concerning the membership of the ACOCD, and that I believe comes 
On page four two of the Barth study. 

There he describes it as follows: 

"Tt consists of five members, the chairman having 

been on the panel since 1961. All five members 

have at one time been or currently are employees 

Grecne Ministry, Cl Labour or Of Health." 

TSetoat correct: 
THESWLINESS<:. Thatois true. 
DR. DUPRE: Then in addition to the five members, 


there are three consultants. 
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THE WITNESS: Yes. 
DR. DUPRE: These three consultants are made up of 
5} two senior physicians at TGH, who hold appointments in medicine 
or pathology at the University of Toronto, and the third consultant 
is at McMaster? 
THEIWLINESS Serle Chinksthatsusmright: 
DR. DUPRE: Now, maybe when we have Dr. Stewart 
and Dr. Dyer later on, they will be able to explore a little bit 


! 1p more the respective role of actual members of the ACOCD on the 
) one hand, and consultants on the other, and I don't want to delay 
your appearance here concerning that, Mr. McDonald, but I will 
just take it at this point that number three does refer to the 
| ACOCD? 
| 15 THE WITNESS: ) Yes, sir. 
| DR. DUPRE: And what this is telling the claims 
| adjudicator is that he is to receive a report of its findings 
on the case with, of course, the percentage that applies to 
this individual, attached? 
TUE WLINEGS PeelRaties: COrrect ; 
20 DR. DUPRE: And that is referred to as functional 
impairment? 
THREW LUNESS spThatisecorrect. 
DR. DUPRE: Right. 
Now, at this juncture, and I may be...if I'm going 
a too fast here, counsel, pick me up, because I just flipped to 
page eight where I am looking at benefits, and when I read the 
Opening line under number nine - ‘Claims submitted for cancers 
and chest disabilities usually result ina 
permanent disability aware, but on occasions 
temporary total and temporary partial difference 
30 payments will apply," I guess the first point 


to take away from that would be that the permanent disability 
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DR. DUPRE: (cont'd.) will usually be in accordance 
with the degree of functional impairment that the ACOCD brought in? 
5 THE WITNESS: Yes, sir. 
DR. DUPRE: And then, of course, under nine, one 
I see, of course, the wage-relatedness which is necessary given 
the manner in which Board benefits are measured - you are looking 


for seventy-five percent of something, to a stipulated maximum, 


correct? And the adjudicator is going to do that. 

| ine THE WITNESS: I think that the second part under 
nine is important, because that was also an amendment to the Act. 
It arose originally in some old silicosis claims where the 
individual might have been retired for many years and you would 


go back to the earnings that he was receiving at the time of his 


45 retirement, at the time of his last exposure. 

DR. DUPRE: Right. 

| THE WITNESS: As a result of that amendment, the 
Board was able to have regard for the current earnings in that 

| trade or occupation in establishing his permanent disability basis. 
DReeDUPRESI Thank, you for pointing that out. 


20 Now -@atachisepointe ly qoMmtolnanesatwo, andvatsthis 


point you have...you draw the adjudicator's attention to the 
temporary total benefits, which would be based on section 
thirty-nine, correct? 
THES WLUINESS ss | Yes,esic. That's correct. 
= DR. DUPRE: So); thate1t. the andividual),.~ for example, 
is hopsitalized, the adjudicator at that point can recommend an 
alteration in the level of benefits higher than the percentage 
functional impairment cranked out by the ACOCD, is that correct? 
THESWLUND So eeelnat Secight., |What you would, for 
example, if you had an individual who was rated at forty percent 
30 and was receiving a pension in that amount, for some reason or 


Other he was required to enter hospital for treatment, he would 
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THE WITNESS: (cont'd.) receive temporary total 
disability benefits authorized by the adjudicator, less the amount 


5| of the pension that he is receiving on an ongoing monthly basis. 


That's correct. 
DR. DUPRE: And basically the adjudicator is going 
to make that decision on the basis of his being informed, for 


example, that the individual is in hospital. This is not 


something... 


uo THE WITNESS: For treatment of a compensable 
condition, yes. 

DR. DUPRE: ...that you will refer to the ACOCD? 
| THE WITNESS: No, sir. 
DR DUPRE: Okay. Now... 

15 THE WITNESS: The question might arise whether or 
not the treatment that he is receiving is for the compensable 
condition. Then he would seek medical guidance. 

| DR. DUPRE: Then he would go back to the ACOCD? 
THE WITNESS: Normally he would go to our 
medical advisors and possibly... 

20 DR. DUPRE: Or, sorry, to the medical services. 
Okay. 

THE WITNESS: Not too often would it go to the 
ACOCD in those circumstances. It would generally be the Board's 
medical advisors. 

oS DRG DUPRE S Now, at@this point» undernine, three 


the adjudicator's attention is drawn to the benefits that section 
forty-one provides, is that correct? 
THE WITNESS: Yes, sir. 
DR. DUPRE: Okay. 
Now, there is one last point on which I'm lost. 
30} Where are the benefits available under forty-three, five brought 


to the attention of the adjudicator? 
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| THE WITNESS: Well, in considering the temporary 
| partial benefits, the permanent benefits, when the assessment is 
) 5} established for that permanent disability, that's the time that 
he would have regard for the provisions of that section. 

These are not guidelines that are issued to the 
adjudicator per se. This brief was prepared for the Commission. 
| DR. DUPRE: Right. 

2 THE WITNESS: As part of the adjudicator's ongoing 
| io role, he would evaluate the entitlement to supplement. 
DR. UFFEN: Do I understand correctly? These were 
prepared for... 
THE WITNESS: As a part of the Board's brief to 
the Commission, sir. 
15 DR. UPPEN?s lO US? 
THE WITNESS: Yes, sir. 
DR. UFFEN: But the adjudicators have been using 


these for some time? 
THeWLEINE SS: NOt in this format, sir, no. Not 
atwall. 
20 DR. UFFEN: Well, this isn't what an adjudicator 
sees he is supposed to do, then? 
THE WITNESS: No, sir. Within the claims manual 
I suggested to you that all the procedural guidelines were contained. 
DR. UFFEN: It might be different from this? 
THE WITNESS: In terms of procedure, yes. 


25 
Like, as part of his assessment of the permanent 


disability case, when he receives the report from the ACOCD, then 
he would have regard for what are the man's activities at that 
point in time, is he still in employment, does he have a wage loss. 
And he would establish that in considering... 

30 DR. UFFEN: All right. I may have misunderstood. 


We have in front of us Procedural Guidelines for Claim 
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DR. UFFEN: (cont'd.) Adjudicators - Asbestosis. 

THE WITNESS: Yes, sir. 

DR. UFFEN: And that was written for presentation 
£OeuSs 

THESWLINE Soe etnate s correct. 

DR. UFFEN: But the adjudicators themselves don't use 
this? 

THE WITNESS: No, sir. 

DR. UFFEN: Then perhaps we should be seeing what 
the adjudicators understand... 

THE WITNESS: It's in the manual, sir. 

DE UPPEN elt Soalieilnetnose manuals: 

THSeW VON oo saves past r. 

This was an attempt to provide the Board with a 
summary, perhaps a little more concise than perhaps what is in 
the adjudication manual. 

MR. LASKIN: I have availed myself of one of 
the outside experts who knows these manuals - Mr. McCombie, 
who has pointed me to the directive on section forty-two, 
subsection five, which...it might be helpful if we all had at 
least in one place... 

DR. DUPRE: Are you suggesting this might be an 
appropriate moment to make a few copies? 

MR. LASKIN: It might be a convenient time to take 
a break. 

MEeMCCOMD LE sem Calul just fOr uthe record,..| realize 
this may get confusing, but the section numbers did change, so 
when Mr. Laskin is saying forty-two, five, that is, as was in 
the claims manuals under the RSO 1970, so we are now referring 
to forty-three, five, just so there isn't any confusion. 


DEUS lat uyvsell, Jugglitig both an RSO 1980, 
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DR. DUPRE: (cont'd.) and 1979, and it breaks 


my heart but I have to do it twice. 


THE INQUIRY RECESSED 


THE INQUIRY RESUMED 


DR. DUPRE: Are we ready? 

MR. LASKIN: I think so. 

DR. DUPRE: Counsel. 

MR. LASKIN: Q. I take it, Mr. McDonald, what we 
have in front of us is the directive issued by the Board, or a 
series of directives issued by the Board on the application of 
section forty-two, subsection five? 

tHe We Noo aa.) CULrent.... 

Q. Then forty-two, subsection five and now 
forty-three, subsection five? 

Aye Lnat  SaCOLrect. 

Q. Looking at the first page of this document, 
is it the pensions adjudicator? 

A. Pensions adjudicator - in this case the 
industrial disease and dependents adjudicator who would make 
that determination. 

Q. It's made by the same person who makes the 
adjudication on compensability, period? 

A. That's correct. In the cases of industrial 
claims. In the trauma claims there is a separate pensions 
section. 

Oe te See. 

A. We had them on the board before, but in 
industrial claims they are responsible for determining the 


permanent disability of the worker. 
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A. (cont'd.) One thing I would like to say with 
respect to this section - it has been the subject of considerable 
controversy and discussion before the House, before the select 
committee, with the ombudsman, and the Board's position has not 
changed in that respect, and I understand that there is still 
some possibility of pursuit by the ombudsman, but I'm not 
exactly sure of the status of that at this point in time. 

DR. DUPRE: You are referring here, Mr. McDonald, 
to situations that Professor Barth describes, if I remember 
correctly, at pages nine point three and nine point four? 

THE WITNESS: Yes, sir. 

DR. DUPRE: Okay. And incidentally, what is related 
at pages nine point three and nine point four, including the 
paragraph that runs over from nine point four to nine point five, 
would be an accurate rendering of the situation? 

THE WITNESS: Yes, Sir. I think that the ultimate 
recommendations in Professor Weiler's White Paper and the adoption 
of the legislation could have an impact on this. 

DR. DUPRE: Mr. McCombie? 

MR. McCCOMBIE: Sorry to interrupt, but just a 
couple of things, because I have been involved to some extent in 
this, and first of all I think that this nine point three and nine 
point four deals with forty-three, one, does it not, Mr. McDonald, 
rather than forty-three, five? 

If I remember the ombudsman's recommendation on 
these cases, it dealt with the way that the Board adjudicates 
section forty-three, one, rather than forty-three, five. 

THE WITNESS: I am looking at forty-three in total, 
but yes, okay. 

MRe MCCOMBIEs) .[ see... The other thing that’ 1 
would...I make this suggestion and I realize I'm out of turn here, 


but I know I have seen the ombudsman's interpretation and the legal 
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MR. MCCOMBIE: (cont'd.) reponse that the Board 
solicited, and I think that might be of some help to the Commission, 


s| and if I'm out of line, please say so, but I think it might be some 
help in interpreting section forty-three, one. 
THE WITNESS: If the Commission so wishes, I will... 
DR. DUPRE: Would it be possible to have this 
made available? We would appreciate it. 
MR. LASKIN: Q. Can you tell us who was the counsel 
10; that the Board did employ to render an opinion? 
| THE WITNESS: A. Mr. Robinette, and on behalf of 
the Ministry of Labour, Mr. Leland. 
| MR. EDWARDS: Just so I can understand, Mr. 
Chairman, are we talking about the legal opinion which was provided 
e by the Board, or the report of the ombudsman? 


MR. LASKIN: We are talking about (a), the report 
of the ombudsman, and (b), the legal opinion or opinions that 
the Board sought in response to the ombudsman's report. 
THE WITNESS: Having to do with section forty-three. 
MR. EDWARDS: I understand that. Are you requesting 
20 that we produce the legal opinion that was produced on behalf of 
the Board? 
MR. LASKIN: Yes. 
| THE WITNESS: They are a matter of public record. 
| They were tabled in the House, Mr. Edwards. 
| i MR. LASKIN: Can we, Mr. McDonald...we are all 
content to leave section forty-three for a moment...can we... 
| DR. DUPRE: Yes, but I think a signing-off point 
that would be useful to me would be the following: Could I just 
make the following statement and ask you to respond? It would 
| simply be the following: From my understanding of the Weiler draft 


30 legislation am I basically correct in taking away the impression 
| that this lays a number of matters to rest, at least with respect 
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Dee Duckie (COnteG.) ) LOmLnescirrent,, if I may 


call it entanglement, of impairment - medical impairment and 

5} socioeconomic disability, as Professor Barth describes it? 

THE WITNESS: Well, I guess you could get right 

down to the implementation or the impact of Weiler's recommendations 
and how they are ultimately accepted. 


He is proposing a lump sum for impairment per se 


and a continuing wage-loss payment. Just exactly how that is 
| i going to come in the final legislation remains to be determined. 
DR. DUPRE: Well, indeed, for that matter you could 
have some impairment pensions coupled with some socioeconomic 
disability pensions. There are any of a number of formats, I'm 


sure, that can be put forward here. 


15 But either way, you see...I just want to put this 

to you baldly, Mr. McDonald, as someone who is very knowledgeable 
in this area. As, at the moment, someone who remains an 

amateur but is going to have to become a semi-pro at least, shortly, 


my impression of the Weiler White Paper is its net impact if it 


| were to be reflected in legislation to any appreciable degree, 

| 20; would be, when all is said and done, to reduce somewhat the overall 
importance of the decisions that are made by the medical people, 
and enhance somewhat the importance of decisions that are made by 


claims adjudicators, because as I would understand it, once you 


get into the whole business of socioeconomic disability pensions, 
a the whole business of deeming income, of deeming income, for the 
purpose of calculating socioeconomic disability pensions, you 
are quite a long way from the medical realm. 
Now, am I out of my tree on that one? 
THEW LINE OSessrA, Little bit, 
DR. DUPRE: Okay. 
30 THE WITNESS: You made the statement, sir. 


DR. DUPRE: I appreciate the frankness of your 
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DR. DUPRE: (cont'd.) remark and I would simply try 


to invite you to tell me how the hell I climb down from the tree 
5| which I've apparently fallen out of it. 

. THE WITNESS: Well, we are currently in the process 
of attempting to develop some guidelines, if you will, for the 
| deeming process. The only other jurisdiction that has that 
| at the present time is Saskatchewan, and Saskatchewan's total 
approach was not too great because the review committee told them 


ihe to go back and do it again. That's my understanding of the 
process. 

They made a deeming decision, but in the opinion 
of the committee it ignored a lot of factors and we are trying 
tOwavoid that concepc. 

15 Again, in a lot of instances you are going to have 


a subjective decision as to what that individual is capable of 
doing, and to say he is capable of doing something and is that 
employment available to him in the community in which he lives, or 


where you are going to get...there are still going to be some 


conflicts and some disputes. You are never, ever going to resolve 
20 that where you are making a subjective decision on that type of 

thing, but we are certainly attempting to come to grips with it 

and we will be utilizing our field staff as much as possible to 


interview the man to go into the work situation which has been 


offered or is possibly available tohim by his employer, but that's 


a a little ways down the road, but we are attempting to address it 


at the present time. 

So I don't think that Weiler per se is the be all and 
end all of any disputes that are going to arise relating to 
compensation. It just isn't going to happen. 

Now, sure, you are going to create the medical 

30 review panel which will give you, if you will, an independent 


decision. You are going to, if legislation is adopted, create the 
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THE WITNESS: (contd.) independent appeal board 

which will be divorced from the Board perase, butevou arevstill 

5| gOing to have individuals making decisions on the basis of 
evidence presented, and not everybody is going to be happy with 
those decisions. 

You know, they have, in effect, an independent 
appeal board in British Columbia. Not everybody is happy with 
the decisions that are made by that appeal board in British 

10; Columbia, so the creation of an independent body removes it from 
the Board, and you are saying okay, that review is going to be 
conducted by someone independent of the Board, and they make that 
decision, that's fine. 

But again, it's an individual making a decision 
based on the evidence presented to him. That's all I wanted... 


DR. DUPRE: That is correct, Mr. McDonald, and I 


15 


will now, out of my tree as I am, of course, hazard the following 

hypothesis, which is: In a hard-nosed public administration 

sense, if you are talking about the implementation end of things, 

I mean what goes on after the legislation is written, whatever 
20} the legislation may say, there is on the conditions of uncertainty, 
very often, a quite-natural propensity to look to highly professional 
and scientific sources of knowledge for matters which perhaps should 
not be there, but nonetheless will be souglt from those quarters 
precisely because of the necessarily controversial impact of 
the decisions involved. 

THE WITNESS: One problem that you are faced 

with in this issue - asbestosis, and you people are much more 


aware of it than I am in terms of all of the evidence that has 


25 


been presented to you, is that it is a very imprecise science, and 

to suggest the creation of medical review panels will necessarily 
30 have the expertise to resolve these problems is great in theory, 

but where are all these experts? That's the hard line that you 
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THE WITNESS: (cont'd.) come down to. Where do 

these people come from that are at a level up here? It isn't 
5 SAS NO, SuUesrion OL cnac,. siz, 

The Chairman made a comment in a speech before the 
Industrial Accident Prevention Association back in April of 1981, 
where he said that the Board would be pleased to have some type of 
partial causality for recognition of some of these diseases, and 
he was looking to Professor Weiler, in phase two of his study, 

10/ to bring forth something of that nature. 

Now, it isn't here yet, and in the Board's opinion 
we don't have the authority under the existing legislation to 
accept that. That's the hard-nosed that we are faced with, and 
if Weiler can come down and give us what we feel is the legislation 

i that would enable us to do certain things, all the more power to 
him because it makes our job that much easier. 

SEA ley ait e 

DR. DUPRE: Thank you. 

Counsel? 

MR. LASKIN: Q. Can I just pursue that matter, 

20} because I think it dovetails with the next issue that I wanted 
to discuss with you? Can you just help me on what your Chairman 
meant by partial causality? 

THE WITNESS: A. Well, I guess you are into a 
black-and-white situation at the present time - either the disease 
is or is not caused by the employment. There may be some partial 

45 contributory cause of the employment to the ultimate disease, and 

if that type of legislation could be developed which would enable 
the Board to grant benefits, fine. But again, then you get into the 
issue of does the Board grant the total benefits that flow from 

the legislation, do you create a separate fund from which these 

390} benefits would flow so that not all of the costs of those benefits 


are a charge against the employer where only a portion of the 
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- 132 - McDonald, in-ch 
THE WITNESS: (cont'd.) disability might have 


flowed from - some of it may have come from other nonemployment 


5 contributing factors - where do you go with this? Who pays the 
ultimate cost? Is it fair for the employer to pick up the cost? 
Let's use, for example, an industrial deafness case 
where you know that the individual has other exposure which is 
| contributing to his industrial deafness. I guess one of the worst 
Ones is the man who is using the snowmobile. How much of the 
| _ man's personal life contributes to the disability as compared 
to his employment exposure, and what can you accept and how do 
| you split that off? What can you actually contribute the disability 
cor 
If the situation is there where you can accept 
| 155 the total part and perhaps fund part of it to another fund or have 
a special fund which would enable you to do this, fine. 
| But I don't think it's there, exists in the 
legislation. 
If the man can establish exposure in the employment 
| to high-level noise, then we will accept that portion and try and 
| 20/ pin it down. 
In many more instance now, the employers are 
arranging for pre-employment audiometric testing and they have 
| regard for that when the final assessment is made - how much did 
the man have when he came to us. You see the people walking 
| = around all the time with these plugs in their ears, and I've got 
| two kids who just about blow me out of the house with their stereo, 
and I'm sure that they've got to have hearing problems when they 
| Seveaerittile, older. 
| Maybe I'm a little philosophical on this discussion, 
| but that's where it's at. 
30 MR. LASKIN: Q. Can we follow up what I think is 


that issue in terms of death claims? Now, as I understand it, 
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Q. (cont'd.) looking at the scheme of the Statute, 


the basic provision in respect of death claims is section thirty-six? 
THE WITNESS: A. Where it results from an injury. 
That's the benefits that flow. 
Q. All right. So that leaving aside any other 
sections for a moment, to be entitled as a survivor, a dependent, 
to benefits, the death has to result from an injury? 


A. Other than section forty-three, seven. 
10 


Q. Section forty-three, seven says that if you 
have got a hundred percent rating for a disability... 


A. Nothwithstanding the cause of death, the 
benefits flow. 

Q. It's presumed that death results from... 
: A A. No, no. 

Q. It's presumed that the benefits flow? 

A. The benefits flow. It is not presumed the 
death is from...the benefits flow. 

Q. Just the benefits flow. 

A. You can have a hundred-percent pensioner who is 
killed in a car accident, nothing to do whatsoever to do with the 


20 
cause of death, the benefits flow because he was in receipt of 
a hundred percent pension, and that's from forty-three, seven. 

Q. And anything less, you must satisfy the 
requirements of section thirty-six? 


A. That there is a relationship between the death 


= anda Chevinjury. 


Q. Now, I suppose the question that arises is 


how broadly or how merrily one interprets entitlement in terms 


of whether a death results from the INjUby ye andet think of this 
problem in terms of the manner in which it has been put to us - what 
30 de you do with the situation where the particular individual may 


have several interacting medical conditions. He may have a rating 
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Q. (cont'd.) that is twenty or thirty percent, 
he dies, the cause of death on the death certificate does not say 
asbestosis but it says some cardiovascular disease. 

What I would be interested in, if you could help 
me on it, is what kind of approach does the Board take, and are 
there any Board directives that address the question as to how 
narrowly or how broadly the Board looks at that question of 
entitlement? 

A. I don't believe there are any specific 
directives that address the issue. In the individual case, 
the adjudicator responsible for the handling of the claim would 
attempt to seek any evidence that he could as to what the cause 
of death was and what the relationship was to the compensable 
condition - be it an industrial disease or what have you, and 
I guess that's the area that we should stay with. 

LMecnieesl li cotic, the asbestotic, if you get into 
the right-sided heart failure, if you will, then you would be 
looking at entitlement. But if the man had a generalized 
Cardiovascular problem - stroke or what have YOu = no, you would 
not normally be accepting any relationship between the compensable 
disease and the cause of death. 

Q. Can I take you to what Professor Barth said 
about that issue? Can you look at pages nine point five and 
nine point six, and looking at the second full paragraph on 
nine point five, 

"The ACOCD and the medical services division 

appear to give little, if any, consideration to 

the extent to which the asbestos-related disease 
has aggravated or interacted Synergistically with 
some other medical condition." 

This may more properly be a question I should direct 
to the doctors, but from your experience at the Board and from your 
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Q. (cont'd.) experience in running the claims 
adjudication side of the Board, can you help us as to whether that 
is a fair statement? - 

A. I think in some of these instances it is very 
difficult to divide one from the other, but I can't totally accept 
Barth's comment, but I would suggest that the question should really 
be addressed to the medical people who do have MeGavaetor call sou 
the conditions when they are assessing it. 

No, I would...in my own personal experience I would 
suggest that they do take that into consideration, but you 
ultimately come down to an assessment of what they feel the extent 
of the individual's disability is from the compensable disease. 

Inssome Of them, it's very hard to divide, and 
whether you say the man has forty percent because of his asbestosis 
or fifty percent because of his asbestosis, it's a subjective 
decision based on their best possible judgement. 

How you come down with it any finer than that under 
the existing legislation, I don't know. 

Q. If we come back to the submissions that the 
Board made to us and the documents that you so kindly brought this 
morning and the Chairman referred to, if you look at paragraph 
nine point four in your dependency benefits, what you are asking 
the adjudicator to do is consider whether the cause of death was 
due to asbestosis, and there is nothing in there which suggests 
whether it was, for example, due directly or indirectly to 
asbestosis. There is none of that, if I may put it more...in 
broader language that might suggest a more liberal approach 
to that question? 

Ase Leta LCs Seo eel QUES Sait vou will, in 
preparing some of the information for the brief you have regard 
for the general day-to-day statement -is it due to asbestosis. 


Now, there are other things that can be directly 
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A. (cont'd.) related to that asbestosis. I 


mentioned the right-sided heart failure, which again you should 


oi 


ask the medical people to comment on. The man's death is not 
directly due to asbestosis, but to right-sided heart failure is 
due to asbestosis, and the claim would be accepted as such. 

The individual who develops lung cancer in the 
presence of asbestosis, or without asbestosis but in the asbestos- 
exposure employment...I guess it's better to look at the one with 
by asbestosis who also has lung cancer...the death is due to lung 

cancer, not asbestosis, but that would be accepted as due to 
the lung cancer due to the compensable condition. 
I don't know that I'm fully answering your question, 
but maybe it's a little narrow in saying the cause was due to 
15| @sbestosis. I think it's a little broader than that in the actual 
interpretation and consideration of the individual claim. 
What did cause the man's death? 
Q. Does the Board give any specific instructions 
Or directions as to its medical services branch, as to what criteria 
to apply, what legal criteria or policy criteria to apply in making 
20; that determination under section thirty-six? 
Dive NO. 
Q. The medical people have the Statute, and that's 
what they are working from? 
A. They would have regard for the original 
Be diagnosis, the diagnosis at the time of the death- wherever it came 
from, whether it came from the death certificate, from the attending 
physician, from the autopsy, from the hospital records. You would 


aLcenpt to get all of the information that you could regarding 


the cause of death, and make that ultimate decision. 
DR. DUPRE: ) Coulda I just follow up on counsel's 
30 questions with respect to nine, four? I'm trying here to, again, 


understand the position of the claims adjudicator. 
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DR. DUPRE: (cont'd.) When I go back to the 
requirements for a disability allowance, which are on the front 
page, what I saw there was that the claims adjudicator would 
have to be able to have a history of occupational exposure - that 
he could do himself. At this point a diagnosis of frank 
asbestosis is, of course, something that the adjudicator would 
come by as a medical opinion...it could be from the individual's 
family doctor, and then of course the first thing he has to come 
by is the ACOCD rating. 

THE WITNESS: But bear in mind that generally when 
the decision is being made regarding the fatal accident, entitlement 
has already been established for the asbestosis condition. 

DR. DUPRE: Oh, I grant that. I'm just trying to 
review once again the medical input that the adjudicator has on 
the pension. 

Now, when I turn to nine, four, I see that the 
first point that is made is in case of death, "consider whether 
the cause was due to asbestosis". 

Then it says: 

"Send a memo with a recommendation to the 

consultant - chest disease." 

Now at this point I am trying to understand what 
it would be that the adjudicator would have in front of him when 
he is considereding whether the cause of death was due to 
asbestosis, and at this point I am wondering if I have found the 
answer in part on Professor Barth's page three point seven, where 
he mentions the death certificate along with pertinent hospital 
records, then notes a disturbing disparity in the stated cause 
of death between the death certificate and the registrar general's 
form. 

Just in terms of trying to gain an understanding 


of what is going on in the case of dependency there, do I take 
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DR. DUPRE: (cont'd.) it that the claims adjudicator, 
of course, would be one of the very first to find out that someone 
in receipt of a disability pension had died? 

THE WITNESS: -He is usually the first. 

DR. DUPRE: The first. And along with being the 
first to discover that the individual has died, he is probably 
the first individual who sees the death certificate? 

THE WITNESS: He would request the death 
Certificate from the... 

DR. DUPRE: He would request the death certificate. 

PUiGWi tes at this  pornt that, presumably, he sends 
his memo to the consultant - chest disease? 

THE WITNESS: No, sir. 

DR. DUPRE: No? 

THE WITNESS: He would generally be looking for 
additional medical evidence regarding the cause of death, whether 
that necessitated local investigation, requesting the hospital 
records or getting a report from the coroner - we have a form that 
we would send to the coroner.- or the physician who was in 
attendance at the time of death. 

DR. DUPRE: Okay. 

THE WITNESS: So it isn't just solely on the basis 
of that death certificate and then a recommendation of the...he 
would make the inquiry. 

DR. DUPRE: At this stage of the game the claims 
adjudicator seems to have a fairly substantial role. 

THE WITNESS: Yes, sir. He is charged with the 
responsibility of assembling the evidence. 

DR. DUPRE: Now, that seems to be a rather larger 
role than he plays in the decision with respect to a disability 
pension, does it not? 


THE WITNESS: LIL don't believe so. 
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DR. DUPRE: I'll tell you, the reason why I got 
that impression was that when I look at the disability pension 
Situation, what strikes me is that once he has established the 
history of occupational exposure - which in many cases is, I think 
relatively straight forward given employment - what he only has to 


do is be satisfied that somebody, some medical practitioner 


t 


diagnosed asbestosis, and then off it goes to the medical side. 

Whereas in dependency benefits he seems to have to 
do a lot more searching around before...no? It's just a 
misimpression, then. 

THE WITNESS: In both cases he has to assemble 
the evidence to enable him to make the recommendation and the 
decision. 

DR. MUSTARD: But would the difference be that in 
the case of death you know there would be a series of records - 
there will be possibly a hospital record, a physician's record 
whereas when the other condition comes inj, eitewould comesin with 
a package and there would unlikely be that other information. If 
it did exist, he would have to dig it up in the same manner as 
he does for a death benefit consideration, but it's just because 
it's a slightly different...well, it is a different circumstance 
in terms of the amount of information that he can try to extract. 

THE WITNESS: Well, I would think so, because 
usually when you are getting into the death situation the man 
has been hospitalized - not necessarily so, or he has been seen 
by the coroner. 

But in a lot of the instances, depending upon the 
disability, there has been a period of hospitalization and he knows 
he could get those records. 

Now, in some of the questionable claims for 
disability initially, again there has been an investigation 


because there is some question as to what the CiSeabdg ty Sow atid 
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THE WITNESS: (cont'd.) those records may be 
available in those cases as well. 

So it depends a good deal on the individual case - 
what evidence is available in those instances. 

The suggestion has been made that in every case 
the Board should get an autopsy report. Well, the Board doesn't 
have any power to order an autopsy. 

Sure, we appreciate the autopsy report, it's of 
great assistance to us, and a lot of the physicians, I guess in 
the old days in the mining area in Timmins and Kirkland Lake, the 
physician who was in attendance had usually been attending that 
individual for some considerable period of time and he would quite 
often suggest that they, we really should have an autopsy in this 
case, and it was of great help in deciding, if you will, the 
ultimate cause of death. 

MR. LASKIN: Q. May I ask you from your obvious 
knowledge of the Statute and your experience at the Board what, 
if you know, was the rationale for having section. forty-three, 
subsection seven on the one side, and section thirty-six, subsection 
one on the other? I mean, just coming to it fresh as I have, it 
seems to be a very much all-or-nothing dichotomy. 

THE WITNESS: A. This specifically arose out of 
very seriously disabled workers - a hundred percent - most of 
them coming out of the mining camps in the north. They would 
die, their cause of death would not be related to the compensable 
condition and the decision was made that there should be a catch-all 
to enable to the Board to pay fatal benefits in those cases. 

Qe LO pay ¢ 

A. Fatal benefits in those cases. 

In a good many instances, it was suggested that 
the individual, because of his one hundred percent permanent 


disability rating, was unable to achieve other insurance benefits. 
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A. (cont'd.) Bear in mind that for the most part 
the silicotics live a long time, and they may have been exposed 
to this condition for some period of time. 

Sure, you are going to get the odd guy who has a 
very rapid increase of the disease and demise, but for the general 
part I would suggest that their life expectancy is probably as 
great as or greater than yours or mine. You might want to ask 
the medical people to comment on that when they are, but that was 
part of the rationale behind this. 

You had an individual who for many years was in 
receipt of a hundred percent pension, and all of a sudden he is 
gone and the widow is left there and there are no benefits because 
it ceased with his death because the death was not due to the 
compensable condition. 

A decision was made in the Legislature to enact 
forty-three, seven. 

DR. DUPRE: When was twenty-three, seven (sic) 
enacted, by the way? Would you roughly recall? 

THE WITNESS: No, I would have to check. 

DR. DUPRE: Okay. 

THE OWLINESS. = lm sorry: 

DR. DUPRE: But it has been probably a matter of 
the last twenty or so years? 

THE WITNESS: (Oh, yes. it’ S within the last 
twenty years...it's within the last twenty years, between twenty 
and twenty-five years, I would suggest. 

I can get that information for you as to when it 
was added. 

DR. DUPRE: And then there is the other side of 
the question that has to do with section thirty-six, counsel? 

MR. LASKIN: Q. I take it...do I understand it 


correctly, Mr. McDonald, that section forty...what is now section 
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Orarcontan., ) forty-three, subsection seven, came in 
to cure what the Legislature perceived to be a difficulty arising 
out of the strict application of section thirty-six, 
THE WITNESS: A. Yes, sir. 


subsection one? 


Q. And the legislative decision at that time 


was made to deal only with the hundred-percent disabled, and not... 


A. Not eighty, not seventy-five, not Seventy. .One 
hundred percent. That's COrrect, sir 


10 Q. Can I ask you just one other question about 


the temporary disability payments, and perhaps you can clear this 


up for me. In terms of industrial disease, asbestos-related 
diseases, do they have any role to play where, for example, you 


determine to remove an asbestos worker from employment at an Sably 
stage, 


effect, 


perhaps as a result of identifying an asbestos fiber dust 
15 


and then moving that employee into another occupation 
which, say, carries with it less salary? 


; A. If you look under page Gight, nine; three. - 
temporary partial. 


Q. Mmm-hmn. 

‘A. ‘The individual does suffer a wage loss and then 
he has to be assessed for a permanent disability, although it has 
been established that he has a compensable asbestosis condition. 
You would pay that wage loss on a temporary partial disability, 
but again, I would Suggest to you that it doesn't occur Vervig.cen. 


Usually when the individual is seen by the advisory 


25} committee, he would be assessed for a permanent disability award, 


and that award would be granted, and the individual would generally 
continue in the same OCCupatbion. 


Now, if he moves to an Occupation where there is 
a wage loss which can be related to his disability, then he can 


2 receive a supplement over and above his pension payments. 


He can receive temporary partial disability, but 
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A. (cont'd.) it doesn't occur very Often =. ‘That's 
what I am saying, that the individuals are generally working, 
generally maintaining their wages, then he would receive the pension, 
period. 

Q. Can you help me with this? You have a..when 
I say 'you', the Board has a category which it calls asbestos fiber 
dust effect, which I understood in and of itself is not compensable. 

A. It isn't a recognized diagnosis per se in the 
medical community, and the term that the Board developed to 
recognize that there was a condition there which could be a 
precursor, if you will, to asbestosis, and the decision was made 
that if the individual was found to have that asbestos fiber dust 
effect, he would be offered entry into the special program if he 
chose, or if he was not already removed from exposure employment. 

DR. DUPRE: Incidentally, am I correct in 
understanding that the decision to come up with guidelines for 
dust exposure was part and parcel of the larger decision to have 
the rehabilitation program? In other words, you needed some 
dust effects guidelines so as to establish who could be eligible 
for the rehabilitation program? 

THE WITNESS: The special program Originally arose 
out of Elliott Lake, where an individual had achieved a certain 
number of working level months. The program was created for 
that specific need. 

It was suggested that it should be expanded to 
take in mineral dust effects...in other words, a silicotic —- and 
again a silicotic at that point in time was primarily the Elliott 
Lake silicotic, or a code five, which is...well, it's code Four, 
which is approximately the same, if you will, of the asbestos 
fiber dust effects, in general terms. 

So it was created there, and then it was agreed 
that it should be expanded to others beyond the Elliott Lake 
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THE WITNESS: (cont'd.) situation. How could you 
isolate Elliott Lake, the Mining camp, from all other industries 
where this might occur? 


You can have the foundry worker who has the same 
thing because of exposure to silica dust, or you eventually get 
into the Johns-Manville situation where the individual has 
asbestos fiber dust effects, and the majority of these people 


came out of the Johns-Manville area. 
iS WOE Ltewis.ws 1 Guess; aif you will.s.an extension of 


the special program and the defining term of asbestos fiber dust 
effects was developed to enable these Pecple cto qualify for the 
program, and they qualified whether they had that or whether they 
had frank asbestosis. 

DR. DUPRE: Right. 

Now, I guess that my question was really just meant 
to, in a way, elicit your opinion of the accuracy of what Professor 
Barth has to say about all of this. Let me just bring to your 
attention portions of the specs where he deals with Govsre Olt 
pages five, six; five, seven and five, eight, he describes the 
20/ asbestos fiber dust effects guidelines and his description of 
the guideline at pages five, seven and five, eight is prefaced 
with the statement at the bottom of page five, six: 

"On May 11, the WCB approved a special 

rehabilitation program for workers suffering 

from either asbestosis or pre-asbestotic condition 

called asbestos fiber dust effect. 


25 


In conjunction with this effort, the WCB issued 

medical guidelines." 

So can I take it from this just to start off with 
that the idea of having a special rehabilitation program was the 
reason why medical guidelines has to be developed that would deal 


with the pre-asbestotic condition as distinct from the asbestosis 


30 


(6/76) 7540-1171 


= : | —° we) 
7 7 a} ‘V7: : 
fe~at »bbanseat. ~ Ll - : 

| Ty ane 
pay bfiseo wot ,gataaudia ¢. y*one4) examnny 
eerusc! saf86 os. e637 ,Gass- potem et otal seat 
- cise ‘yenin 2 
wehaned maid evaed aso 2Or 
4 '(agsgnave “ee RO , 70 ite as wade % 20 cquezed 


, a ~ 
: : ier V6 & : 
sat lalldraltias ea oiitye aghseutia alistin®-eree att c 


= i of 5 fa %¢ (74 » i] > ‘ : 
ewie attivearnads aff 3e See 
4 : rr} $006 « « } 5 3 A Cee eo SUN 3 - 
- — > 
. 2 
' iy yc t@ ' Ga | gocw (Cf : eae mS tel 
e & 4m e 
> S © eg 4 c c ‘| = - » rea | oJ we yy 
. ¢ 4 ae > a , 5 ¢ q mais 
od »% ‘wey re 
. po * 73270 «BQ 
4 } - “qa I wor 
or > oe? fe { Bie 
; i. ; it tumda é 


t27e2 Ps 3 £ a? Ho _ ».'y e>. a. 
I soned aul i saeLiak Me» ’ ia ch io 
7 
; La ~_ > 

3 SL 2ARES iz Pe «4 2 SM 7 
£8 < 54 q7ELad. 30 mg ne 22 hy 

orm r “4 

a el 4. 7* ru 5 5 7 > = Gant be | ni: & oe nod 


9 s33ee agectow sat mezpete Gnideoriidsts 
> rs -,rogtedes-w2g 10 469728042 2-62 a 


etloetie. Jenh j seas? sores or > Salles 

ne e ra vas 220738 5514 i ive Has: wits - 403 
’ a a 

ask | * sopllesepy cease 


ipiw Slo SIESS. ot a 4% 
iia 


7 at an ee a OS 
ets aha a 


@s 


ana 7 


- 145 - McDonald, in-ch 
DR. DUPRE: (cont'd.) which you already had in place? 
THE WITNESS: Well, yes and no. Because the program 
at Elliott Lake specifically said Elliott Lake silicosis - it did 
not mention asbestosis - but when they got into developing a 


program for Johns-Manville, it was expanded to mineral dust 


effects, and that's the final guidelines that is now available, 


it's mineral dust effects, so that you have the broad spectrum, 


and the term asbestos fiber dust effects was developed at that 


10 time. 


I don't think you will find it in any other 
literature beyond our Board. I just don't think it's a recognized 
medical term. Again, maybe Dr. Dyer eCcould... 


DR. DUPRE: I guess the point I simply have in mind 
is, if all the Board had wanted to do was to have had a 
rehabilitation program for asbestotics, it would not have had 
to have developed AFDE guidelines, correct? 


THE WITNESS: That's right. 


DR. DUPRE: And it's once you decide to include 
people who might have a pre-asbestotic COnCTEVOn asin a 


rehabilitation program, that it follows that you've got to 
develop... 


20 


THE WITNESS: The asbestotics already qualified 
for our rehabilitation program. 


DR. DUPRE: Okay. 


THE WITNESS: So it was to recognize the others, 


25; that's correct. 


DR. DUPRE: Now, while we are just dealing with 
Professor Barth, I just want to go to his next mention of it, 
which is at pages eight, two and eight, three, where he again 
describes, on page eight, two, the background of the program in 


the Elliott Lake situation, which dovetails with what you have 
Said. 


30 
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DR. DUPRE: (cont'd.) Then he goes on, on page 
eight, three, to say: 

"A primary source of objection to the SRAP came 

from the medical services division of the WCB. 

The roots of these criticims were, and continue to 

be, certain basic medical issues. 

First, how does one identify or define the AFDE 

condition?" . 

Now, do I take this, first of all, as Simply an 
accurate description, and secondly as alerting me to the fact that 
it must have been very difficult indeed to devise the guidelines 
whose text appears on page five, seven? 

THE WITNESS: I think you would have to ask the 
medical people. I think that, frankly, the guideline was 
developed as a result of the research that they did, and I 
think that Professor Barth's comments relate to his conversation 
with the medical people and the expediency of the program. That's 
perhaps a personal opinion, and I don't necessarily agree with 
sels 

DR. DUPRE: Thank you, Mr. McDonald. That's 
helpful. 

Counsel, please. 

MR. LASKIN: Q. Just...I appreciate your evidence 
in response to the Chairman's questions as to the reason for 
developing this criteria, but can I ask you, it now being in 
place, the asbestos fiber dust effect...which is a pre-asbestotic 
sloisfebk oh €elsts a 

THE WITNESS: A. It may or may not be. 

Q. It may or may not be, but it may be some 
indication that something may be there? 


Ay @ithat s correct. 


Q. All right. If I am a worker and that condition 
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- 147 - McDonald, in-ch 
Oo.) (cont'd. ) has been identified, does it enable 
me to transfer to another job, not within your rehabilitation 


program...say I don't want to take advantage of your rehabilitation 
program, but I'm able to secure other employment, and do so...and 
that other employment causes me a loss of earnings, does it enable 
me to apply for some temporary disability payment? 


A. No, because you don't have a condition which 


is diagnosed as compensable. 
40 Q. So I must, if I have that precursor condition, 


I must, in order to utilize whatever the Board offers me, I must 
take advantage of the rehabilitation program? 
A. The Board's program. 


If you could identify to the Board's Pelabwt caeron 
15 people that, hey, on my own I have gone out and I have been 
successful in locating possible employment, then the rehab people 


would certainly work with you to SeCeiicOuthat. 


I'm not aware of that situation... 

Q. That's what I wanted to know. 

A. But again, I think that you would perhaps be 
better to address that question to Mr. Pearce when you are 
pursuing the special program. 


20 


Q. Does it...just one other question...does it 
also serve the function, the identification of this CONnGLETOnN was 


a marker, if you will, to the medical people or the advisory 
committee people that sayin a year's time or two year's time 

25 

they should reassess this particular person? 


A. Those individuals are subject to continuing 
monitoring, yes. 


One other comment I would make about the special 


program, and it refers back to some of the comments that were in 
Professor Barth's report, and that is, is there truly any benefit 


Out of removing the individual from exposure employment? That's a 
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Awe (COnt cou aispuce: 

I guess the opinion has to be, we really don't 
know. But, if any one individual has benefited from that removal 
and has not developed the disease, you've got to be ahead of the 
game. 

ee (WEL Liececs 

A. And I don't know how you will ever determine 
thats. 

10 Oe ej Ustwertl tact, Looking atthe soard Ss own 
submission on that very question, and I'm looking at page three 
of your submission, at paragraph two point zero, and just reading 
here the last sentence of that paragraph: 

"There is no certainty that removal from exposure 

will prevent progression of changes, and there are 

us no means of identifying those persons at risk who 
will progress, but it seems reasonable to assume 
that the earlier the removal, the less will be the 
chance of progression." 
That is the Board's position? 

20 A. Mmm-hmm. Yes, sir. That's correct. 

Q. Are you able, Mr. McDonald, you seem to have 
noted Professor Barth's comments on the actual special 
rehabilitation program at Johns-Manville, and are you sufficiently 
knowledgeable about that program to tell us whether Professor 
Barth's description of what happened is a fair and accurate one? 

25 A. I think there was a lot of controversy about 
the introduction of the program, but again I would say that if 
any one individual benefits as a result of entry into that program, 
then the program was worthwhile, and some of those individuals 
are still being carried on under that program, and in the absence 
of any diagnosed asbestotic condition. 


30 
I don't have figures on the numbers. Mr. Pearce 
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A. (cont'd.) may be able to provide you with 
those figures. 


Q. What about the other comments that Professor 
Barth makes about the program, in which he...and could I take 
you to the description of it that begins at about page eight 
point two and runs through eight point eight? 

A. I think I would prefer that you address your 
comments to the individuals who are more directly involved with 
the special program. If there is any specific thing that you 
want me to comment on, I'll certainly attempt to do so. 


10 


Q. Well, what about the comparison that he draws 
between the Elliott Lake program on the one hand, and the 
Johns-Manville program on the other, and one of the factors he 
15} points to is, for the success of the program at Elliott Lake, is 
perhaps the availability of alternative employment on the top side 
of the mine, as it were, and I take by inference the lack of such... 

A. I don't think there was a lack of alternative 
employment, because I think a lot of the people were removed from 
exposure employment within Johns-Manville, but again you get into 
20 the debate as to what is and what isn't exposure employment. 

Some of the people took the position that the 
individual in every case should be removed from Johns~-Manville. 
To me, that just isn't reasonable. If the individual has had 
his career at Johns-Manville, has a lot invested in that company 
25 in terms of benefits that are available to him, why should he 
leave that employment when there Lea livyels nO proot,, if you will” 
that his condition is going to regress as a result of staying 
with that company in what is determined to be nonexposure employment 
by the...the inspection is done by the ministry, and on the best 
advice that the Board has available to it. 


30 That's perhaps a personal opinion, but it's 


(6/76) 7540-1171 


: ° geaek Pevactiant ; Jabs 
Lee tiow “oy ehaéveuwg' d- ’ slaa'& y sane 1 aes 
= 7 7 » zt 
Sheqetes 2 242 atremaes waited oh aprode: tsi 105 
100% Ona... ol sold ai rt rose An a ads 
. ited 2% Gnvper-GaAn? Sk eS re hte: " 3 
InP. Calor sreis itseosey ade —- 


- 


Teisvia, Alncw 1 ah as dh om 


. fOoorh ‘eras dg ¢ eltuit 
_ a 
iis Whiesg@ ge 2l Ssyiges BI 


bed iJ iit ; os bf nx vas 


sspithe % 3 1 
a 2One dria , site wee. as MiIpOsK atiavn } 

io wearure qed bo, eapgian ede Som ab oe 

: si4 Srsttrty Lamm ijgtraotfe-Ie voli tise Ps + eq 


a | - 4> Tee Ps) - F— 4 iia @ artsy ai va » Se 


i 


ss 
a 


: sl? vy $*caet 7 »& 
e A 7 a - o Al : fs 
»@i! OF Ane i+ Cias ie reneas 
‘ a (8s Gv oh €4. 254d o9 ke 
. 4903 “loc i 310 @oo8* 


@ (W523 SeVQmMhs, ee. Ki bais Peng AV, ba: 


[2961 bay @4s- 35 ‘pinta bel 2 in t ~— 


Levnr tof 6 426A po tiynalle, pare 


NS OP McDonald, in-ch 
A. (cont'd.) nonetheless one that I am prepared 
to support. 


Q. Who was responsible for the program? Who 
shouldwe be directing the questions to? 


A. I guess Mr. Pearce was the one that was more 
Closely involved with the program and the interview that took 
place. I'm not sure that Pearce was involved anid ally a outahe 
is certainly the one who has had the continuation of that program 


for some period of time and is knowledgeable in that area. 


10 


DR. DUPRE: That program, just so that I can 
understand it in terms of the charts you so helpfully made out 
this morning, was under vocational rehabilitation? 

THE WITNESS: That's correct. 

MR. LASKIN: Q. Let me put another question to 


you and if you can help me with it, well and good, and if you 
can't please tell me. 


| 45 


One of the briefs submitted to us in our informal 
stage, from the Energy and Chemical Workers Union, made the point 
99} that in a sense the program was misguided because the employees 
at whom it was directed - J-M employees - were virtually 
unemployable elsewhere and the brief pointed, as I understood 
it, number one to the lack of education and so forth of these 
employees, and number two, to the stigma that these employees 
carry with them by virtue simply of working at Johns-Manville. 

AV SLede lL Lonetoutiat > 

THE WITNESS: A. I don't think that's a fair 
assumption. The age was a factor, and again, I go back to 
the comment that I made earlier - if that individual has 


25 


invested a large number of years with a company you are not 


going to force him to participate in a special program, to leave 
that company and to look elsewhere. It just isn't reasonable. 


30 
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- 151 - McDonald, in-ch 
THE WITNESS: (cont'd.) Why should the man give 
that up? 

5 If I were in that position I certainly would be 
most reluctant to give it up. Okay, I'm going to make a decision 
that hey, well, I've been here for twenty-seven years, I've got 
three more years to go to reach my pension, should I pack it all 
in now because I might get the disease? If I might get it, I 


don't think that three years away from it is going to make any 


a0 difference to me, but that's the decision that the man himself has 
to make, based on the best guidance that he can seek. 
Where he's going to get that from is a pretty 
tough question. 
DR. MUSTARD: Can I raise a point which is only 
15 partly related to the discussion, that has been bothering me all 


day, and it gets into your disability considerations, etc., and 
it ties into this area. 

There is a body of knowledge that says when you 
label a person as having a condition or a precondition, you 
substantially change their attitude. Indeed, it is fairly well 

20; documented in the literature with which I work. For example, in 
telling people they've got high blood pressure, even though they 
do not have any clinical manifestations of the problem. 

Now, my problem comes up this way. Recognizing 
that occurs, when a person works in an environment with asbestos 
fibers and they are told maybe they have a precondition or 

vi something like that, through their mind will go a whole cycle of 
thoughts and 'precondition' may just be a blur because it may 
be a continuous process...in their own mind, indeed they may be 
quite right in making that assumption. 

I would presume that has a substantial change in 

30 their attitudes about things, and I would be interested to know 


if the Board has had the resources, I guess, to look at the impact 


(6/76) 7540-1171 


To yar (ee 


i” amen 7 


‘he : 


r Ue 4 mtt.4 
= BeamCOst Ri. 
; pape kw ofi¢ utoadts ie oe 


-_ oD : — : y 7 
ed bivew viet taste Lt Bees ah ok: stew = at A 


i 
; 3 poioe m3 een ae 4} evip of gnscoules ? 
a 
> goo oul .enany abvee~udasud 30% ore pend ev" t ites oe 
lin 22 dogg - Sieodsa ,anlandyg domes Os of oF Szeey 4 
(an adne od palop af 24 mord (Ove Aaeey O° ff? se papha 
sac Rieauta cAie edt Jans nocagoeb eds a’ fad) 7ua oat o3 2 a 


askegicoss 6 O380 , Va 
+>.) son Sfeble J 22- Soaseeie eds Je¢ jritpein t aeenved 
tien aan of Jan? eonebinyg 2600 36-4 aL dened ;) Sas snitt 


y?oe1qg & 31 MOTs 2889 Jep.02 PUCP « edt eto 
aoijyesop agse: 
s ’ - - ea - 
sine af @otdw faiog ® seieat 1 aed :CHATEUM ‘Tc — ~ 
© yer ot meet and 4084 .oolaevsald ed? of basdint >is 
ija, 42 vncienzceg 4° sed gedo ,oolsevaeid ef? 92 5874.83 bi 
be ta .anoiverehbiemos vr2iliderib <aey O30. B2eP +h On ee 
_ a 
\aeae eid? ofar 6 
ee | ‘iw-evee 24642 sobeiwond Be ybod a ef &1en% 
Sov .1ol2 Lbeoes9 5s 30 £4 3 -pao> se onlivan 5 
b viviat ef Fh beebat .e603is2a ti0d> epnero 
sigmexe t04% Jew 2 doldw solwezutetascs siz a: 
“io ipwont asve \wanesesd Goold tepid gop #y' yet? o1gosy GA 


naidese grid to anoltetestines [eoitlic yaa s 

sisiceoom, « yew nat qu aanco. meaidcig ye , Woe 

octaedae sii tw Joeenenis rare ap 0) sdicy noszeg & Gehe 18s 2 

o auitibaoorag » eved ‘yes edye b{oet oie ends | of 

iiaye vliod¥ #99 Likw baie skate dpborts tea? 1o% 
yao 22 onaacod bene airt= sd taut, yaa ‘not thaooeng’ 

ad oo yous be oe wo see peepee cell 

= é ane ak 

[nt sen 


a Na) Ee McDonald, in-ch 

DR. MUSTARD: (cont'd.) on members of the work force 
Of being labelled with a condition or a Precondition in terms of 
just their attitude in general, and whether in your assessment 
of what you can do or what they can do, you have a group of 
experts that can give you advice about the impact of that? 

THE WITNESS: I am not aware of any such program. 
I'm not aware of that consideration. 

DR. MUSTARD: I felt that is a concern. With a 


rehabilitation program that becomes a very important consideration. 


| 


10 


THE WITNESS: I guess I would gO back to Elliott 
Lake, and that's when the guidelines were Originally introduced 
for Elliott Lake, they talked about an individual having one 
hundred and twenty WLM's. 

There is no magic figure that relates to a hundred 
and tweny WLM's that enables the individual to determine, hey, 
I'm going to get cancer because I've got a hundred and twenty, 
because you have people up there who had three hundred, four 
hundred and more and never got the disease. It's the reaction 
of the individual to the exposure. 


15 


| 20 But a recent decision was made, Okay this guy 

has got a hundred and twenty WLM's, if he wants to Jét into the 
program he can go into the program. And that is where it was 
introduced. 


They said, well, maybe this possibility should be 
expanded to the asbestotic, to the Silicotic, give him a chance 
25 
to move and to possibly...and I emphasize possibly...prevent a 


disease in the future. 
DR. MUSTARD: But I guess really your answer to 
me, however, would indicate, recognizing all that, which is the 


problem with my professional bias, a very medical mechanistic 


30} approach to things, there is a substantial group now also in the 


professional field of medicine, psychology, who say you must also 
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| DR. MUSTARD: (contid.) examine the attitudinal 
effect on people, and I gather that that really hasn't been a major 
| 5| part of the policy framework... 

THE WITNESS: No, it hasn't, and I'm not so sure 
| it was there in 1976, or even considered in 1976, and certainly 
it hasn't been considered up to this point in time. 

) Again, I'm not aware of any other jurisdiction 
in this country or any other country, which has such a program, 
which enables us to take these people, if VOUe We Ouro t 
exposure employment and try to help them. 


10 


MR. LASKIN: Q. The impression I have from reading 
Professor Barth, rightly or wrongly, was at least relatively 
Speaking more people took advantage of the Elliott Lake program. 
| a Or to put it in terms of being more successful, I think he didn't 
really elaborate on what that meant. 
TRB ONDINE ose)) A. (ne terms of numbers, I really 
couldn't say. He certainly has formed the conclusion that it 
was more successful in Elliott Lake than it was in Johns-Manville. 
| Bites dau tin a. 
| 20 QO. Do you agree with that? 
A. Well, I guess in part you have to have regard 
for the transient nature of the work force. I think a lot of the 


work force in Elliott Lake would necessarily gravitate to another 
work area. 

Q. That's what I wanted to ask you specifically 
about, was the quality of the work force different in Elliott 
Lake? 


25 


A. I'm sure that it was. But the mining work force 
generally is more transient. They move from mine to mine. 
I mentioned earlier, we talked about the mining 
30| registry that we maintain, which shows an individual's work history 


in the mines through the mechanism of his Mining certificate, and 
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A. (cont'd.) it shows his history - two months 
here, six months there, eight months there - the individual can 
move from Matawaska to Bancroft to Elliott Lake, and how many 


different mines did you have in Elliott Lake? They weren't all in 


One camp. They moved from mine to mine, and it was a much more 
transient work force, and if they could see any way that they could 
take advantage of moving, fine. 

Don't get me wrong, that theren't long-term 
employees in Elliott Lake. There are. But I think there are 
more transient employees. 


10 


That's just my own opinion rather than based on 
any hard data. 

DR. UFFEN: Could I go back...remember a few minutes 
15| 2909 we were talking about whether there was a stigma attached to 
employees of one particular company or not...my memory may not be 
exactly right so anybody that wants to help me on this is welcome 
LO. 

I believe we were told by some of the people 
involved that they were led to believe that the Workmen's 
Compensation Board was going to find them jobs. Maybe that's 
an oversimplification, but we have been told this in the Commission, 
that an undertaking had been made to find these people jobs. 

LSmchatedrracice Or not ? 

THE WITNESS: No, that's incorrect. We would 


attempt to help them in locating employment within their capabilities. 


20 


25 
We would certainly try our best to relocate these 


individuals, no question. 

DR. UFFEN: Now in the Act, I forget exactly which 
paragraph it is, but there is in the Act, it provides for 
assistance provided the individual is able and willing to take 
30 vocational retraining. 


Were there any people who, under this rehabilitation 
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DR. UFFEN: (cont'd.) assistance program, who were 
unwilling to take retraining? 
5 THE WITNESS: Quite a few people. 
DR. UFFEN Quite a few? 
THE WITNESS: Yes, didn't. They chose to remain 


in the employment and not avail themselves of this program. 


Like, of the number of people who were interviewed... 


and again, I would suggest you had better address your questions 

10 to Mr. Pearce, the number of people who were interviewed regarding 
the program and the number of people eventually entered into it 
was very small. 

But a lot of people chose to remain in the 
employment. 

Ne PR UEP eh ee lOeDUL lt DLUuntiy, Was Leora 2lop? ~ A 
complete and outright flop? 

THE WITNESS: As I said before, I think that some 
of that is purely subjective. If by removing any of these 
individuals from exposure employment we have succeeded in 
preventing one case, then the program has to be successful. 

20 DR. UFFEN: Which we will never know. 

THE WITNESS: Which you will never know, that's 
COLLec.. 

MR. LASKIN: Q. I wanted to ask you a few 
questions about the guidelines - not what they themselves say, 
but rather the process under which they came into being, if you 

ao can help us on that. 
Can you go back to describe to us what triggered 
the desire to promulgate these guidelines and what the Board did? 
THE WITNESS: A. The original guideline was 
developed back in the forties, relating to the sintering and 
30 calcining operation in nickel refining, and it was a very broad 


base guideline. We weren't faced with that many cases of 
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Ase (CONtLd. Joe Carcinoma relating to employment. 
We did have it there so that the guideline was developed in 
5 consultation with...I'm guessing, but I think it was Dr. Sutherland 
at that time, which was the Ministry of Health, who was also a 
member of the silicosis referee board if I'm not mistaken, and had 
an expertise in that field. The Board felt that he could develop 
a guideline. 
Q. Just stopping you there for a moment. I suppose 
10; one of the alternatives, rather than developing a guideline, might 
have been to trigger some action to have cabinet put the work 
relationship-disease substance employment into the schedule? 

A. Even though it may go into the schedule, and 
you create a presumption where there is the exposure that there is 
the disease, nonetheless you have to have some criteria to accept 
that. 


15 


In other words, if the individual has worked one 
day in exposure in the calcining Operation, and develops the 
disease, can it be truly related to one day's exposure ina 
disease that is also prevalent in the general public? 

20 I think that creating that assumption isn't 
necessarily a good one, that you do have to have some type of 
guideline. 

As the work progressed, there were more cases 
that were presented and the adjudicators...and quite frankly I 
think the medical people, to some degree...were flying by the 

25 seat of their pants in the adjudication of some of these claims 

in the early days, and it was decided that hey, the adjudicators 

and the medical people need some general guidelines on which 

to base their decision, and if the individual met those guidelines, 

then the claim would be accepted. In each of those guidelines 

you have a guideline that where they don't meet the specific 


30 
Criteria, then the benefit of reasonable doubt applies, having 
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A. (cont'd.) regard to all of the circumstances. 
Now, those guidelines were developed ail Va of = Wi ballets 
for internal use. Eventually, at the request of the people who 
were involved in these various processes, the guidelines were 
provided to them. But they are just that - a guideline. They are 
not etched in stone. 


QO. As I understand it, was there not some time in 
the seventies, dealing with the asbestos-related guidelines - other 
10/ than whatever wesay about asbestosis - was there, as I understand 
it, a standing committee of the Board appointed to address that 
subject? 

A. There was a committee of the Board appointed 
to review all of the medical history that was available and all 
2 of the claims data that was internally available, all external 
Claims data, etc., and try to develop the guidelines. 

Q. Where do I find that committee on any of these 
Organization charts? 

A. You wouldn't. Dr. Dupre asked me this morning 
if the guideline is to be developed, it would be on the basis or 
20 consultation between the executive director of the medical services 
and myself, where you see the disease coming along and you need 
something as a guideline to help the adjudication staff in making 
those decisions. 

There is no standing committee as such. It would 
be based on the individual disease as Tsar Tsesn 
os iSGUesS tirevyou havea copy of all of the guidelines, 
I'm not sure of the most recent one, what the date was. 

Q. Who within the Board was responsible for 
ensuring that the task of promulgating a guideline or a draft 
proposal was made, and who was responsible for farming out the 
research and so on? Who undertook that task within the Board? 


30 
A. I guess it was done at the direction of the 
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A. (cont'd.) executive director of medical services 
and the then-executive director of claims services. 

DR. DUPRE: So these two officials basically would 
have decided to set up a committee? 

THE WITNESS: Yes, sir. The Board would be aware 
of that committee as a result of a general™=or Ongoing operation... 

DR. DUPRE: The corporate board? 

THE WITNESS: The corporate board. 

DR. DUPRE: But the establishment of that committee 
would basically be: a‘ decision by two executive directors? 

THE WITNESS: “Yes, sir. 

MR. LASKIN: Q. Who was on the committee? 

THE WITNESS: A. It would vary, depending on the 
guideline that was being developed and the expertise that was 
required. 

Q. Okay. Can we deal with the asbestos guideline, 
for mesothelioma, etc.? 

A. I would have to go back and examine, John, 
excuse me... 

On 9 Tnat* sfiner 

A. It was some number of years ago. There would 
have been representation from the senior level within the claims 
services division, from the medical services division. Lee world 
probably have included the supervisor of the ID and D section, 

Dr. Stewart, Dr. Dyer, the director of the adjudication branch, 
possibily one of the managers within the adjudication branch, and 
perhaps the director of the review branch. 

Withouts, «that Ss Just going from memory. 

Q. I assume Dr. Stewart might be able to help us 
more specifically as to who the members of the committee were? 

A. I think that if youwant that information we 


could certainly go back and review the data to see who was on sige 
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Q. All right. And was it left to that committee 
to determine the manner in which the guideline would be formulated, 
who would be consulted, what kind of research would be done, and 
sO On and so" forth? 

A. Yes. It was the committee's determination. 

Q. Do you know whether the committee remained in 
place once the guideline had been formulated? 

A. No, but I guess that's partly because of change 
in personnel in the various Operating divisions...more so in claims 
than medical, although I guess there has been a change in the 
medical area as well. I'm sure in some of these guidelines Dr. 
Choval was involved in developing some of them. He has since 
left the Board and is currently in the States. 

In the claims area there have been at least three 
different directors within the adjudication branch who would have 
been involved in the development of some of these guidelines. 

So that there is a change in personnel, but there is an ongoing 
review of the guidelines. If any evidence or any information is 
identified by primarily the medical people, they would certainly 
recommend that the guidelines be reviewed, 

I guess as secretary of the board at one point in 
time, I had a concern that certain cases were being accepted and 
really didn't meet the existing guidelines, and I suggested that 
those guidelines should be reviewed. But I Guess thats, partrot 
the operating procedure of the secretary or the executive director 
or the director or what have you - hey, you know, we seem to be 
taking on some cases that don't meet these guidelines, is there 
a need to revise the guidelines...is the latency period appropriate, 
is the exposure period appropriate. But there is no hard and fast 
rule that guideline A is going to be reviewed in three years, or 


guideline B in five years, or what have yous, L[t°s on the basis 
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A. (cont'd.) of evidence that comes to LUGE 
within the medical community, primarily. 

Q. I take it there is no permanent or fairly fixed 
body within the WCB who is Charged with that responsibility? 

A. No, except that the same people are generally 
fulfilling the same roles and they would be aware of what is going 
On in the area. 

DR oe Ub RE Calg tea UStmtaken it amr. McDonald, that 
the business of devising whether or not to set up Or move to 
devise the guidelines is very much triggered by a felt need that 
the executive directors of the claims and the medical divisions 
begin to feel, for some way of simplifying the adjudication of 
certain classes of claims, and to Simply try to accelerate the 
manner in which these claims can be dealt with oes iain, 

THE WITNESS: Again though, I would add that some 
direction comes from the Board in this respect as well. Because 
as an appeal board and members of the corporate board, they would 
see cases coming before them that don't necessarily meet the 
criteria, but they do have merit. They would indicate, look, I 
think somebody should be having another look at the guideline or 
the criteria that's being used in this adjudication process. 

DR. DUPRE: If we put together my description and 
your comments, do you have any observations on why apparently 
there's not yet developed a felt need to develop guidelines with 
respect to the entitlement of certain classes of partial disability 
pensions, in terms of their survivors being eligible for benefits? 

THE WITNESS: My comment would be that the Act 
requires that the disability, that death be due to the disability 
Until the legislation is changed in that TESDECe, |b don. t see 
where you are going to come with a guideline to enable VOURtTO 
adjudicate otherwise than in accordance with the terms of the Act. 


DR. DUPRE: I guess, again, if the guideline is 
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DR. DUPRE: (cont'd.) simply meant to perhaps 
expedite the making of certain decisions, I would have thought that 
you know, with respect to cause of death of people who were on 
partial disability that for example if -you had a guideline that, 
for example, associated one kind of hearterat lure ~eragnt vor ler: 
with asbestosis vis a vis another, that that would simply simplify 
the way in which you could COpPeG Wit that. 

THE WITNESS: But I guess I don't see the need 
for that type of guideline, because... 


Ld 


10 


DR. DUPRE: Because it could be applied automatically? 
THE WITNESS: -..-the adjudicator and the medical 
people know that if you come up with that diagnosis, that's where 
you are at, and you have already established entitlement for the 
igo cease in the first place. 


I wouldn't see the need for it. 


DR. UFFEN: Could I make sure I understand something 
here with respect to these guidelines? If the guidelines were 
established as guidelines on medical advice from within the Board's 
structure, and then cases started to arrive before the adjudicators 
20/ and appeals where the guidelines had not been followed exactly, 

so the question... 

THE WITNESS: You mean the case didn't fit the 
guidelines? 

DR. UFFEN: The case didn't fit, so the question 
oe comes up - maybe it's time to review the guidelines, there is new 
medical evidence. 

But another possible interpretation is that the 
people who advised the Board on the guidelines are now not heeding 
their own advice. 

THE WITNESS: No, because... 

30 DR. UFFEN: Because it's the same people that give 


the advice to formulate the guidelines as give the medical assessment 
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DR. UFFEN: (cont'd.) on the individual cases. Have 
LegOr otter ont On wronce 

THE eWLUNE Sos = OULVeEGOC el Cerrone =i nepali, sou eL 
Chink] that...1n the quideline=tor lung@cancer, for instance. s+ 

DR. UFFEN: Yes, I've got it here. 

. THE WITNESS: ~.:yourvare looking for the history 
of ten years occupational exposure to asbestos - a minimum interval 
of ten years between the first exposure to asbestos and the 
occurrence of lung cancer. 

There are two or three things which do not meet the 
guidelines of two, one and two, two, should be individually 
judged on their own merit having regard to the intensity of 
exposure and other factors peculiar to the individual case. 

That, if you will, is an override of the ten years 
occupational exposure and ten year latency, so that... 

DR. UFFEN: It seems very reasonable... 

THE WITNESS: But if you find a lot that are 
coming up at a five year period of latency, or five years of 
exposure, then maybe you should be looking at the guidelines. 

But again, you have to keep in mind that the 
number of these cases that there are in terms of the overall 
compensation scheme, is pretty small. So to form an epidemiological 
basis, if you will, for changing the guidelines is pretty tough 
because of the small cohort that you are working with. 

DRewUPe EN ee lealinderStandmthate part OL lt, bDuc.it' Ss 
the procedure that I'm trying to make sure I understand. 

A group of people, on the best knowledge available 
to them - medical knowledge coming from epidemiology and elsewhere - 
set out the guidelines two, one and two, two, and then realzing 
that it might not always be adequate, there is a two, three that 
says use good judgement? 

THE WITNESS: Right. 
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DR. UFFEN: Now these same people are the ones 
that referee individual cases, so it's a guideline that says do 
as you please. ~if you can't fit two, one and two, two because 
we are a little out of date, then we use two, three. It's just 
Circular. It justifies the decision of that group. 

THE WITNESS: No, I guess I don't see it that way 
because you have more than one body using that guideline and that 
Criteria. You have the claims agquaicatonm.se 

DR. UFFEN:, He is not medical. 

THE WITNESS: No. You have the review branch. 

DR. UFFEN: They are not medical. 

THE WITNESS: You have the appeals adjudicator. 

DR. UFFEN: They are not medical. 

THE WITNESS: You have the appeal board. 

DR. UFFEN: They are not medical. 

THE WITNESS: All having regard to the circumstances 
of the individual case. 

DR. UFFEN: Yes, but the evidence in front of them 
about exposure and latency is of medical origin. 

Let me put it another way... 

THE WITNESS: No, not the exposure, and the 
latency is usually a matter of fact as to when the individual 
had the exposure and when the disease developed. 

DR. UFFEN: The medical assessment never includes 
an evaluation of exposure, is that what you are telling me? 

THE WITNESS: I think that in the last part of 
that guideline, two, three, you might have an individual who has 
avery intense exposure. I can give you an example of a silicotic, 
and usually you are not into the silicosis until you have many, 
many years of exposure. 

We had one individual who was working in a very 


small room, in the manufacture of talc, and he GOURE CU With maiiet 


7540-1171 


me. 


ae 
Qedo ei? ete eine me ons ae =) 

ci syae tac? actitohiley a” Lanse oe aah. 
MLS sed enes is Da sat .o@ 4) 2 7? nae Bog 2. — nab 
taut 6/35 6 eset? cad outt ie ants) tab 2 o ace Bee] 
gpere vad? Se aniefosb a3 ent? teteue at |e 


- 
)aadd( 9? eee oleh t eruep, §,cu> -ChRersy Ear: 


weseoifotbe eaisio sco sved ha 7 


a 
Lecsoee gon at e8 cE La 
m*% sa gO 9 S2unNTiv, tay - 
lan mw Joc % Lae «A 
=> ‘é¢he ts ’ SsaerriIw air 
Low ron ‘ ih ,Ha TH isa 
is : sue dé ‘ s2B43A7T iv. 37 
4 201 7 oaly 99 (Cae 
Ber Fate Fe } : waavay f ema if Sh? ’ 
a5 isi eed 2 be 
3 Oz mepsve ens 71 Maw AG 
Bit {e910 ar si 804 orepogs 
‘vaw weddoon 71) 71 m, toad 
if has SUaonNe wis Jon |i -2ESRTIW Ser; : 
subiviboi aft deiy OF €@ $28) 36 Jjem 5 vilaver at 
beqosevedS e2@0ei5 ei ootw bo aura 
4 Li 4 evan sna ‘es og (ao leom art "4 Tat Pa te 7 
fon polliet oie Moy dedw Jekt ut \vwacgte Je ne 


tay teal, oy ad suse? galas ft + eeEwETW Sut 
eer crv inibe vibat om ved *Gake “Moy . sends had: ere 
Oftoakiie @ Io shen ee an ue NY, ers a ¢ PIRERD $8 sak is 
‘ af 
pina syed wory lites sovitte, ad otal son wae wey 5 i 


: >. & . 
atl ts ih iainerageteli , 


an) 


_ 


_4 
“e! 
_ a 
& oO LL 
i 


| = si McDonald, in-ch 
THE WITNESS: (cont'd.) barely over two years of 
exposure. That's got to be a rarity. 


oa 


There is another woman who didn't qualify for 
benefits because she wasn't a worker. She JOCel Le cronsnitcang 


) Bon Ami. She got a high out of it, but she also got silicosis 
OVO tale 


| DR. UFFEN: Can I come back to my point? I'll put 


it another way. 


us If the guidelines were established by the Canadian 


Medical Association, then the implementation of them by the 
advisory committee on...whatever, I can't remember...chest diseases, 
would do its job as best it could, but the guidelines would have 
been set by someone who has no involvement in the individual 
cases which are being judged. 

THE WITNESS: But you have to have the expertise 

| and you have to have the knowledge that will enable VOUStO 

develop those guidelines. 

: DR) UPFEN cS Are yvoussuggesting you couldn”t go to 

the Canadian Medical Association and find people elsewhere than- 

20 Iim=cthis «particular jurisdiction? 

THESWLENE SS sil yOu vare Going to’ Lind them in 
another jurisdiction, in all probability they have that same 
contact in the other jurisdiction because of the compensation 
systems that exist across Canada. 

DR. UFFEN: Yes, but they wouldn't be involved with 
= the decisions about the individual cases that are coming up. They 
would be deciding other individual cases in another jurisdiction. 
THE WITNESS: I don't take argument with your 
suggestion that there should be some external input to those 
guidelines. But it's a case of coming up with the people who 
30} will offer you the advice with respect to the formulation of 


those guidelines. I still feel you have an internal need for...a 
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THE WITNESS: (cont'd.) need for internal input in 
the development of those guidelines. I don't see how you can divorce 


5 it because I think there is too much information required. 
If you have to...you know, to develop these things 
: takes a great deal of research, if you will, of the existing 
evidence to do that, and to find someone out there with the 
expertise, who is prepared to devote the time to this subject, 
: isn't easy. 
10 MR. LASKIN: Q. I suppose to pursue Dr. Uffen's 
: point, and perhaps we are getting late, for whose benefit are 
| these guidelines? 
: THE WITNESS: A. The claims adjudicators. That's 
what they were designed for initially, the claims adjudicators, 


15 
do you do. And as I said before, to my knowledge we are the 


| and they were ultimately published - because of requests, what 
only jurisdiction who has developed such guidelines. 
| But they are primarily for the claims adjudicator, 
to esist him to determine what he has to gather in order to 
| consider possible entitlement in that claim. 
20 Q. But isn't he getting, himself, an opinion from 
Dr. Stewart as to what he ought to do, and Dr. Stewart is the 
same person who has had a major input into the guidelines, so that 
what is the value in, as it were, having Dr. Stewart's opinion 
formalized in one sense... 
A. Well, I guess the value is, if you come along 
25 and ask me why did you allow this claim, I say to you well, the 
man had ten years exposure, there is a latency period, and I 
want to be able to support the reason for the allowance or denial 
of that claim - hey, this man hasn't been exposure employed for 
forty years and now he has come up with lung cancer, is it reasonable. 
No, I really don't think that it is. It doesn't meet any of the 


30 
criteria for the development of lung cancer as far as any data 
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A. (cont'd.) we have been able to develop. 

DR. MUSTARD: Can I focus this a slightly different 
way, the discussion? Really it's unfair to ask this question of 
you because it's more appropriate for your medical colleagues, 
but since you have to decide about a claim, and you have to look 
at their opinion, how much assessment do nonmedical people give 
ebour the deqrea of ancertainty win telation tor thesmedi cal 
evidence that is used? 

Let me just give you an example of that. My 
colleagues know very well -if= you run oral examinations as 
physicians of young physicians, etc., and just the consistency 
of examiners, etc., with their experts in their field, in cases 
you will find that they are not that consistent. There is a 
variation which is really very well recognized - the uncertainty 
of both diagnosis and treatment in medicine. And you are ina 
situation here where your evidence base sometimes is soft 
because you can't get everything you would like. 

; There are strategies by which professionals can 
take evidence and give estimates of the probability of something 
and the limitations on either side, you know - there is a thirty 
percent probability of this being the case, but indeed we might 
be out by a factor of twenty, which gives you some idea of the 
range. 

My question is, (a) have you ever had your 
medical advisory people test themselves on the consistency with 
which they can assess the situation? In other words, what is 
the error among themselves and the error within themselves, and 
secondly, has that ever been fed in as sort of a guide in the 
guidelines to facilitate your interpretations? 

THE WITNESS: Not to my knowledge. 

DR. MUSTARD: Has it ever been discussed, the 


uncertainty question, and what that must mean in difficulty in 
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DR. MUSTARD: (cont'd.) terms of the application 
of the guideline? 
THE WITNESS: You would have to discuss that with 
the medical people. I am not aware of any such discussion. 
DR. MUSTARD: Butina sense they operate it in 


the guidelines, as I understand it, because there is that 


oi 


judgement question which comes in, which you have to make a wise 
decision in the face of all the uncertainty. 

9 I guess the question that comes up really in terms 

of Dr. Uffen's point is whether your judgement on the uncertainty 

principle is subject to, is influenced by the biases by which you 
go into that particular question, and I don't know the answer to 
ciate YOUrCanea test elt. 

15 MR. LASKIN: I'm just wondering, Mr. Chairman, in 
view of the hour, perhaps where we should go from here. Mr. 
McDonald has had an awfully long day in the witness stand. 

DR. DUPRE: He has indeed, and has certainly been 
invaluable to me so far, but I have no doubt, Mr. McDonald, that 
we will be requiring more of your time later this week. 

20 However, you may or may not be aware that, as I 
understand it, Dr. Ritchie is only available to ‘come to us tomorrow, 
so counsel, at this point, what are we looking at? A situation 
where we would have Dr. Ritchie tomorrow and perhaps ask Mr. 
McDonald to come back on Thursday, or what? 

MR. LASKIN: No. It's indeed true that Dr. Ritchie 
= is this week only available tomorrow, and I have scheduled him to 
Stabieat nine=tnirty. 
Now, perhaps we can ask Mr. McDonald as to what 
his own convenience and availability is. 
THE WITNESS: I'm sorry, I don't have my calendar 
30 with me, but I will be available on the call of the Commission 


for the balance of the week. 
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- 168 - McDonald, in-ch 
MR. LASKIN: That's very kind of you. 
THE WITNESS: So give me some notification, I will 


oa 


attempt to get here as soon as I possibly can. 
MR. LASKIN: It seems to me it would be sensible, 
Subject to the break for Dr. Ritchie, to complete Mr. McDonald's 
testimony, if we could, before we go to another witness. 
Mr. McDonald is good enough to make himself 
a available. Perhaps we could see how we go with Dr. Ritchie and 
we could communicate with you at the Board, Mr. McDonald. 

DR. DUPRE: I think for Mr. McDonald's convenience 
it would be safe to forecast that we will be at least half of 
tomorrow with Dr. Ritchie, so Mr. McDonald certainly can count 
On the morning off. 

15 THE WITNESS: Not really. 

Dee DUPRE.) On the morning off from having us on 
your ballast, Mr. McDonald, not for any other reason, and we could 
certainly, I think, probably let your office know by noon whether 


you can't have us off your back in the afternoon. Is that all 


uote 
zo THE WITNESS: That's fine. 
DR. DUPRE: Well, may I simply say that we rise 
now until nine-thirty tomorrow morning? Thank you very much. 
THE INQUIRY ADJOURNED 
25 


THE FOREGOING WAS PREPARED 

FROM THE TAPED RECORDINGS 

OF THE INQUIRY PROCEEDINGS 
& 7 


feo SII ey Fo) A. 


- ~— 


EDWINA MACHT 
30 


7 (6/76) 7540-1171 


Anewan:  finnetDs? - eek > ne 
oy 7o We Pier u's 
Liv t web¥ecliirer ae ar aetis eT 
ian 
te vidieaeg { wae she 
J 4iaunh g ‘L717 9! ex oF stdea 3 a 
oe t'2 “io rae » a ee | ru os cides la iad 
owas & Sah iPGAn Ge re ay oaeNee ” 
ticanls! 24m OF Ulin Gage ak Sie Best 
2 _ 
stnteiat or ere > om eit ae tuo Ge 
od uM . tend Sar oe phy dae 
e tiaathie! 36 sg amkae 2 es 
e 
b..4 i ibiw ew Unde A 
thist@<«e0 DI iiss 4m 28 ,oleieke 


aad 
ie a 


Vine? 2653 i 
ttc velo #2 a oS 


An Oe ete eta zot som 6 
orp oe py 
; EP al 
bbs 
‘ a i? 
ra A ae inna ae 


cr y “i SFO 
1 eee TAT Swt: 


E a 
ae 


: en 


